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No. 13,370 


APPELLANT'S STATEMENT 
OF QUESTIONS PRESENTED 


The questions are: 

(1) Whether, on a motion to strike affidavits filed in support of 
a motion for summary judgment the di^iculty of adducing proof should ex¬ 
cuse appellees, officers of the Government of the United States, from 
strict compliance with the provisions of Rule 56(c) of the Federal Rules 
of Civil Procedure respecting the form and content of such affidavits. 

(2) Whether, on a motion for summary judgment the Court 
properly ruled that the action was barred by laches where appellees 
filed no affidavits on the point, and the record conhiined nothing admis¬ 
sible in evidence to support appellees^ contention, and appellant showed 
by opposing affidavits that negotiations for settlement had continued be¬ 
tween the parties until shortly before filing of the suit. 

(3) Whether, on appellant’s counter motion for summary judg¬ 
ment, where the pleadings, depositions, admissions on file, and affidavits, 
clearly demonstrated that a renewal emplo 3 mient agreement into which 
appellant had entered with an officer of the United States Department of 
Interior did not deprive him of his rights as a preference eligible within 
the meaning of the Veterans Preference Act of 1944, and there was no 
genuine issue of material fact raised by any pleading or affidavit filed 

by appellees having evidentiary value, appellant was entitled to judgment 
as a matter of law. 
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UNITED STATES COURT OF APPEALS 
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No. 13,370 

NORMAN A. PELTIER, 
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DOUGLAS McKAY 
[FREDA. SEATON], 

Secretary of Interior, Et al., 

Appellees 

APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

This is an appeal from a final order of the United States District 
Court for the District of Columbia entered the 17th day of February, 1956. 
Notice of Appeal was filed on the 16th day of April, 1956. 

Jurisdiction of the United States District Court for the District of 
Columbia was based on the Act of June 25, 1948, ch. 648, #1, 62 Stat. 

930. 

The Amended Complaint setting forth the jurisdiction of the claim 
is to be found at page 1 of the Appendix. 

Jurisdiction of the United States Court of Appeals for the District 
of Columbia Circuit is based on the Act of June 25, 1948, ch. 646, #1, 

62 Stat. 929; October 31, 1951, ch. 655 #48, 65 Stat. 726. 


2 


STATEMENT OF THE CASE 

Appellant was employed by the United States Naval Government 
of Guam as Fire Marshal of Guam under an excepted Civil Service ap¬ 
pointment with veteran's preference prior to June 25, 1950 on which date 
he was transferred to the service of the United States Department of 
Interior in the same position, with the same grade and pay (J. A. 15) 
and continued to perform his duties thereafter until September 25, 1950, 
viien, having applied for leave in the United States after some eighteen 
months continuous service on the Island of Guam he was informed by 
Robert E. Kloske, Assistant Personnel Officer for the United States De¬ 
partment of Interior that in order for him to travel on leave at govern¬ 
ment expense it would be necessary for him to execute a renewal em¬ 
ployment agreement, to assure his continued service on Guam (J. A. 96, 
116, 120, 121). 

Appellant executed a document captioned ^'Renewal Employment 
Agreement and Authorization for Travel", on September 25, 1950 (J. A. 
101) after conversation with Kloske concerning the effect of doing so on 
his Federal employment status (J.A. 3-5, 96, 121, 122), during which 
Kloske informed him that his Federal employment status would remain 
imchanged until such future time as the Government of Guam through its 
Legislature enacted legislation governing the employment and payment 
of salaries of the employees of the Territory of Guam, at vdiich time all 
Federal employees would have the option of negotiating a new contract with 
the territorial government or taking a paid up contract to be returned to 
the United States at Government expense. This statement was in accord¬ 
ance with instructions received by Mr. Kloske from the Governor (J.A. 
96-97, 122-123). 

After his leave in the United States appellant returned to Guam and 
continued his duties as Fire Marshal until April 4, 1951 when his superior, 
Mandeville C. Frost, also an employee of the United States Department of 
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the Interior, and the Commissioner of Public Safety on Guam (J. A. 9, 

123) demanded appellant's resignation (J. A. 97-98) and when refused 
served upon appellant written notice of termination of his services effec¬ 
tive April 12, 1951, eight days hence (J. A. 106). 

On April 12, 1951 Frost served a second notice on appellant revoking 
the original notice and advising him that his services were to be termin¬ 
ated on the 12th day of May 1951 for reasons stated in the letter (J. A. 

107), and on the 11th day of May, 1951 appellant was served With notice 
of his dismissal in accordance with the notice (J. A. 16). 

Appellant appealed to the United States Civil Service Commission 
which ruled on October 8, 1951 that appellant was not an employee of the 
United States Department of Interior but an employee of the Government 
of Guam and thus was not entitled to the benefits of the Veterans Preference 
Act of 1944 inasmuch as the aforesaid renewal employment agreement of 
September 25, 1950 (J. A. 101) was a contract of employment with the 
Government of Guam which terminated appellant's rights as a Federal em¬ 
ployee, vdiereupon appellant appealed successively to the United States 
Civil Service Commission Board of Appeals and Review, and to the Com- 
missionei8,the original finding of the Commission being affirmed in each 
instance. 

Beginning before the original decision of the Civil Service Commis¬ 
sion appellant had commenced negotiations with the Department of Interior 
and continued for a long period of time to press his claim for redress, 
being accorded numerous interviews with officials of the Department, 
which caused two investigations to be made, and which \^iile holding out 
the prospect to appellant that a satisfactory solution could be achieved, 
made two offers to him designed to quiet his claims, the last of which was 
made about six weeks prior to the filing of the hu)tant suit in the United 
States District Court for the District of Columbia (J. A. 99-100, 109-112). 

On October 28, 1955 appellees filed a motion for summary judgment, 
(J. A. 19) and appellant moved to strike four of the five affidavits filed in 
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support thereof, (J. A. 59), which motion was denied on January 24, 1956, 
and appellant's counter motion for summary judgment (J. A. 74) was 
denied after hearing on February 14, 1956 and appellee's motion for 
summary judgment was granted (J. A. 114). 

STATUTES AND RULES INVOLVED 

Veterans Preference Act of 1944, Title 5 U.S.C. sec. 863: 

"No permanent or indefinite preference eligible, who has 
completed a probationary or trial period employed in the civil 
service, or in any establishment, agency, bureau, administra¬ 
tion, project, or department, hereinbefore referred to shall be 
discharged, suspended for more than thirty days, furloughed with¬ 
out pay, reduced in rank or compensation, or debarred for future 
appointment except for such cause as will promote the efficiency 
of the service and for reasons given in writing, and the person 
whose discharge, suspension for more than thirty days, furlough 
without pay, or reduction in rank or compensation is sought shall 
have at least thirty days advance written notice (except where there 
is reasonable cause to believe the employee to be guilty of a crime 
for vdiich a sentence of imprisonment can be imposed), stating any 
and all reasons, specifically and in detail, for any such proposed 
action; such preference eligible shall be allowed a reasonable time 
for answering the same personally and in writing, and for furnish¬ 
ing affidavits in support of such answer, and shall have the right 
to appeal to the Civil Service Commission from an adverse deci¬ 
sion of the administrative officer so acting, such appeal to be made 
in writing within a reasonable length of time after the date of re¬ 
ceipt of notice of such adverse decision, . . . ." 
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Rule 56, Federal Rules of Civil Procedure, 28 XJSCAfolL sec. 2072. 

’’Rule 56. Summary Judgment 

(a) A party seeking to recover upon a claim, counter¬ 
claim or cross-claim or to obtain a declaratory judgment may, 
at any time after the expiration of 20 days from the commence¬ 
ment of the action or after service of a motion for summary judg¬ 
ment by the adverse party, move with or without supporting affi¬ 
davits for a summary judgment in his favor upon all or any part 
thereof. 

(b) For defending party. 

A party against whom a claim, counterclaim, or cross- 
claim is asserted or a declaratory judgment is sought may, at 
any time, move with or without supporting affidavits for a sum¬ 
mary judgment in his favor as to all or any part thereof. 

(c) Motion and proceedings thereon. 

The motion shall be served at least 10 days before the time 
fixed for the hearing. The adverse party prior to the day of hear¬ 
ing may serve opposing affidavits. The judgment sought shall be 
rendered forthwith if the pleadings, depositions and admissions 
on file, together with the affidavits, if any, show that there is no 
genuine issue as to any material fact and that the moving party 
is entitled to judgment as a matter of law .... 

(e) Form of affidavits: further testimony. 

Supporting and opposing affidavits shall be made on personal 
knowledge, shall set forth such facts as would be admissible in evi¬ 
dence, and shall show affirmatively that the affiant is competent to 
testify to the matters stated therein. Sworn or certified copies of 
all papers or parts thereof referred to in an affidavit shall be at¬ 
tached thereto or served therewith. The court may permit affi¬ 
davits to be supplemented or opposed by defositions or by further 
affidavits. ” 
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STATEMENT OF POINTS 

1. That the Court erred in den 3 ring appellant* s motion to strike 
affidavits filed in support of appellees* motion for summary judgment. 

2. That the Court erred in denying appellant's motion for sum¬ 
mary judgment 

3. That the Court erred in granting appellees* motion for summary 
judgment on the ground of laches. 

SUMMARY OF ARGUMENT 
I. 

The Court should have stricken the affidavits filed in support of 
appellees* motion for summary judgment because they did not conform to 
the rule which permits their use to determine whether a genuine issue 
of material fact exists. 

These affidavits were not made on personal knowledge, did not show 
affirmatively that the affiants would be competent to testify to the matters 
stated in the affidavits, they did not set forth facts which would be admis¬ 
sible in evidence but on the contrary set forth matter vdiich was viiolly 
objectionable as either conclusions of law, or of ultimate fact, the opin¬ 
ion of the affiant, or hearsay, and had attached to them papers which 
either were not referred to in the affidavits, or being referred to were 
not certified or sworn to, as required by Rule 56 (e) of the Federal Rules 
of Civil Procedure, and all of these deficiencies were specifically pointed 
out to the Court by appellant, but in vain, and the continued presence of 
these affidavits in the record was unfair and prejudicial to the appellant. 

n. 

Had the Court considered the effect of the pleadings, the admissions 
of the appellees, the deposition of Robert E. Kloske, and the affidavits of 
Russell P. Mungen, and Norman A. Peltier, the appellant, with the ex¬ 
hibits attached, it could have arrived at only one conclusion, that the 
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appellant was an employee of the United States Department of Interior 
at the time of his discharge, and was not given the notice to v^ich he 
was entitled as a preference eligible within the meaning of the Veterans 
Preference Act. 

The record clearly showed that Kloske and Frost were employees 
of the United States Department of the Interior, and that appellant was 
unquestionably and indisputably an employee of the United States Depart¬ 
ment of Interior before and after he signed the '^renewal employment 
agreement'^ and that there is no substance to appellees* claim that by 
executing such an agreement appellant became an employee of the Govern¬ 
ment of Guam and lost his status as a Federal employee. The deposition 
of Mr. Kloske supports and confirms in every material respect the claim 
of the appellant as to the circumstances of the exc^cution of the contract 
and e^lains clearly that the reason for tendering the "renewal employ¬ 
ment agreement" to appellant was to insure his continued service with 
the Department of Interior of the United States on Guam. 

Kloske was the Assistant Personnel Officer for the Department of 
Interior on the Island and as such was authorized by the Governor, viio 
had administrative supervision over all employees of the Department of 
Interior on Guam, to inform such employees when it became necessary to 
execute a "renewal employment agreement" that t;he probable enactment 
in the future by the Guam Legislature of a law governing employees of the 
Government of Guam might bring about the termination of the "renewal em¬ 
ployment agreement" before the date provided for therein, but provision 
would be made for continued employment with the Government of Guam 
if the appellant and others similarly situated so desired, or they would 
be returned to the United States at Government expense. 

Thereafter when the Guam Congress passed the first section of the 
Compensation Act the appellant was offered a choice of signing a new con¬ 
tract with the Government of Guam or remaining on under his existing con¬ 
tract with the United States Department of Interior, and he chose the latter 
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course, and continued to serve as before until his peremptory and im- 
authorized discharge. 

The deposition of Mr. Kloske shows that the choice of remaining 
or accepting a new contract was offered to appellant in accordance with 
the announced policy of the Governor, and that that policy was actually 
practiced on the Island is further shown by the affidavit of Mr. Russell 
Mungen with whom the Governor personally negotiated a contract on the 
occasion of his transfer from the Navy Department to the Department of 
the Interior, and this contract also had subsequently been honored by 
the extension to Mr. Mungen of an election to remain with the Depart¬ 
ment of Interior, or enter upon a new contract with the Government of 
Guam, at which time he made a choice similar to that of appellant, al¬ 
though there later came a time when Mr. Mungen was confronted with 
a different choice and elected then to enter into an employment agreement 
with the Government of Guam in order to continue to remain in his posi¬ 
tion. 

In support of the contention of the appellees however, the Court 
could have found nothing worthy of credence to convince it that a real and 
genuine issue of material fact existed. The pleadings were unverified 
and could not be taken as controverting the affidavits and deposition which 
buttressed appellant's position. The affidavits filed on behalf of the ap¬ 
pellees were objectionable as has been earlier pointed out, and should 
have been stricken, but even when considered and weighed as the Court 
held itself empowered to do with respect to them, they contained nothing 
to controvert the material facts and create a genuine issue. From the 
record as it existed at the time of the hearing on the motion a decision 
granting summary judgment to the appellant was inescapable. 

m. 

The Court below found that laches existed and barred appellant's 
claim on the bare assertion of counsel for appellees that for 22 months 
the appellant had done nothing, between the adverse decision of the Civil 
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Service Commission and the filing of suit. Appellees relied solely on 
the unverified pleadings filed in the case, which included a defense of 
laches in the amended answer, and no affidavits, or other evidentiary 
matter, bearing on this issue were filed. 

Appellant on the other hand made a showing of activity beginning 
before the adverse decision of the Civil Service Commission for the pur¬ 
pose of securing a restoration to his position from the Secretary of Interior, 
or an otherwise satisfactory settlement of the matter. 

This would have been sufficient to create a g<muine issue of material 
fact on the question of laches, if the appellees had filed an 3 ^ing which 
could be regarded as evidentiary on the point, but they had not 

Nevertheless the doctrine was applied to bar the appellant, even though 
there was no showing that the conditions which call it into activity were 
present, whereas the appellant had shown that the appellees knew at all 
times that he continually sought redress for the wrong done to him, and did 
not acquiesce in it, and it was open to the appellees to show, which they 
did not do, that a successor had been appointed to the position from which 
the appellant had been discharged, and that if the appellant were allowed 
to proceed with his suit the government would be placed at the disadvatange 
through changed circumstances by reason of having to pay two salaries for 
the same position. 
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ARGUMENT 

The Court erred in den 3 ring appellant* s motion to strike 

affidavits filed by appellees In support of motion for siim - 

mary judgment 

The disposition of cases by summary judgment where there is no 
genuine issue of material fact is authorized by the Federal Rules of Civil 
Procedure, and Rule 56 (e) prescribes the form that affidavits shall take 
and the tests which they must meet in order to be considered in connec¬ 
tion with such a motion. ^ 

An affidavit submitted in support of a motion for summary judg¬ 
ment must be made on personal knowledge, set forth facts admissible 
in evidence, and affirmatively show that the affiant is competent to testi¬ 
fy to the matter upon which he makes oath in the affidavit. This require¬ 
ment is mandatory^ and there is no room for hearsay, opinion, or con¬ 
clusions of the affiant. A bona fide affidavit to support a motion for sum¬ 
mary judgment must be a statement of facts which affiant knows and 

3 

will be able to substantiate at the trial. 

When used in support of a motion for summary judgment the affi¬ 
davit is for the purpose of determining only the existence of an issue, 
and not to decide the issue, and a trial by affidavit is not contemplated 

4 

by the rule. 

Objection was made by appellant to four of the five affidavits filed 
in support of appellees' motion for summary judgment, and this objec¬ 
tion was specific and the Court was asked to strike them (Appendix p. 59). 

Each of the four affidavits (Appendix p. 19, 21, 52 and 53) was 
deficient on its face, for there was no showing made in them that the 

^ Federal Rules of CivU Procedure, 28 U.S.C.A. foil. 2072 . Christianson v. Gaines. 85 U.S. App. 

D.C. 15. 174 F. 2d 534 

^ Jameson v. Jameson, 85 U.S. App. D.C. 176, 176 F. 2d 58; Dickheiser v. Pennsylvania R,R. Co. 

(D.C. Pa. 1945) 5 FRD 5. affd 155 F. 2d 266. cert, denied 329 U.S. 808. 675 S. Ct. 620. 91 L. Ed. 689. 

^ Banco de Espana v. Federal Reserve Bank of New York (CCA 2d 1940), 114 F. 2d 438 

^ Dewey V. Clark, 86 U.S. App. D.C. 137, 180 F. 2d 766 
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matters contained therein were on personal knowledge, and in those of 
Gov. EMdge, D. Otis Beasley (Appendix p. 19, 52, 53) and Anthony Laosi, 
it was not even shown that they were employed by the United States Gov¬ 
ernment at the time of the events of which they proposed to speak, or 

within ten thousand miles of Guam. Mr. Herman (Appendix p. 21) 

/ 

made a showing of being on the Island of Guam at the time the appellant 
was discharged, but he does not show that his duties or any other activi¬ 
ties gave him any personal knowledge of the actual happenings which 
gave rise to this suit. 

All four affidavits objected to not only failed to comply with the 
aforesaid prerequisites laid down by the rule, but presented arguments 
for the position taken by the appellees replete with conclusions of law 
and of ultimate fact, and saturated with hearsay, conjecture and gossip. 
In this respect they sought to usurp the function of the court to find the 
ultimate facts and arrive at the proper conclusions of law, which may 
not be done by affiants. ® 

Although the Federal Rules of Civil Procedure contain many speci¬ 
fic exceptions and exemptions from their provisions of benefit to the 

g 

United States Government and its officers. Rule 56 does not disclose 

7 

any such purpose but is a rule for all. 

Two of the affidavits (Appendix p. 19,21) were used as vehicles to 
load the record with papers purporting to be documents probatory of the 
facts alleged by appellees. Only one such document (Appendix p. 46) 
was authenticated in any way. Rule 56 (e) is specific on this point that 

^ People V, Thompson (Cal. App. ), 43 P. 2d 600; Grabarski v. Stankowicz, 179 El. App, 45; 

State of Washington v. Maricopa County, (CCA 9th 1941), 143 F. 2d 871; U. S. v. Britten, et al., 

(CCA 3rd 1947), 161 F. 2d 921 

g 

28 U. S.C.A. foil. 2072 (Note; Some examples found in the rules iut given with no attempt at a 
complete compilation; Rule 12(a) U. S. given 60 days to answer; Rule 13 (d) Counterclaim against U. S.. 
rule not to be construed to enlarge limits now fixed; Rule 17, capacity to sue or be sued; Rule 24. Inter¬ 
vention when constitutionality of act of Congress in question; Rule 25 (d) Substitution of parties; Rule 37(f) 
Expenses under mles not to be imposed on United States.) 

7 

Joint Anti-Fascist Refugee Committee v. McGrath, 104 F. Supp. 567; Goldman v. Summerfield. et, 
al.. 95U.S. App. D.C. 209, 214 F. 2d 858 
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sworn or certified copies of papers or parts of paper referred to in the 

g 

affidavit must accompany it. 

If the affidavits did not conform to the rule governing their use, 
the appellant was entitled to have them stricken and was not to be com¬ 
pelled to assume the unfair burden of attempting to refute them, and the 
appellees having failed to meet the requirements of the rule were not en> 
titled to have these affidavits remain in the record to be considered by 
the court for what it thought them to be worth. 

The Court erred in den 3 ring appellant* s motion 
for summary judgment. 

Where the pleadings, depositions and admissions on file, together 
with the affidavits, if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled to judgment as a 
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matter of law, then judgment should be rendered forthwith. 

The procedure for summary judgment is intended to expedite 
settlement of litigation where it affirmatively appears upon the record 
that in the last analysis there is only a question of law as to whether the 
party should have judgment in accordance with the motion for summary 

judgment, and if there is any question of fact presented in the proceed- 

10 

ings the motion cannot be sustained. The court in considering such a 
motion, however, examines the evidence not for the purpose of deciding 
any issues of fact which may be found, but to discover if any real issue 

exists.^^ A genuine issue is one which can be maintained by substantial 

12 

evidence, and the court should ascertain the existence of such an issue 

13 

rather than one which is merely formal or pretended. 

® Fedcal Rules of Civil Procedure Rule 66(e). 28 U.S.C.A. 2072; Walling v. Fairmount Creamery 
Co. (CCA 8th 1943), 139 F. 2d 318; State of Washington v. Maricopa County, supra. 

^ Fcdcal Rules of Civil Procedure (supn) Rule 56 

10 Burley v. Elgin, J & E Ry Co. (CCA 7th 1944), 140 F. 2d 488, affd. 325 U.S. 711, 65 S. Ct. 1282. 
89 L. Ed. 1886, Opinion adhered to 327 U.S. 661, 66 S. Ct. 721, 90 L. Ed. 928. 

Tocbelman et al v. Missouri-Kansas Pipeline Co., (3rd Cir.), 130 F. 2d 1016. 

12 

Firemen’s Mutual Insurance Co. v. Aponang Manufacturing Co. (CCA 5th, 1945), 149 F. 2d 359. 
Tocbelman et al. vs. Missouri Kansas Pipeline Co.. supra. 
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It is the burden of the movant to prove that no genuine issue of 
fact exists,and appellant here bore the burden successfully as is 
shown by the uncontradicted probatory facts which could lead the court 
to only a single conclusion of ultimate fact, that appellant was an em¬ 
ployee of the United States Department of Interior, and a preference 
eligible within the meaning of the Veterans Preference Act of 1944^^ 
and was discharged in flagrant violation of the procedure dictated by 
that statute. 

The appellees here conceded that appellant was an employee of 
the United States Department of Interior on the 25th day of September, 
1950 (Appendix p. 9, 17) and that appellant was entitled to a five 
point veterans preference (Appendix p. 9,14,17), that Robert E. Kloske 
was an employee of the United States Department of Interior on June 
25, 1950 (Appendix p. 9, 17) and that appellant and said Robert E. Kloske 
executed a certain ’’renewal employment agreement-authorization for 
employment and travel” (Appendix p. 46, 96, 101 ) is not in dispute. 

The effect of the execution of the ’’renewal employment agreement” 
on the rights of the appellant is the point on which the parties differ, 
and although this is a question of law, it is one which cannot be decided 
without reference to the facts. Appellant insists that it was a renewal 
of his existing employment with the United States Department of Interior, 
and that if it had another effect it was because of mistake or fraud 
(Appendix p. 4). 

Appellees maintain that because of the enactment of the Organic 
Act of Guam the appellant became an employee of the territorial govern¬ 
ment of Guam when he signed the ’’renewal employment agreement” 
(Appendix p. 7) notwithstanding his admitted previous status as an 

employee of the United States Department of Interior. 

__ 

Wiitlinv. Giacalone, et al.. 81U.S. App. D.C. 20. 154 F. 2d 20. 

Act of June 1944. ch. 287. #14. 58 Star. 390; Aug. 4. 1947. ch. 477. 61 Stat. 723, 5 U S C A 

863 . 
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In support of this contention the appellees have introduced affi¬ 
davits vdiich purport to show that appellant was not one of the Federal 
employees remaining on the Island of Guam during the first three 
months of 1951 although the exhibit listing such employees (Appendix 
p. 20) fails to disclose the names of the employees of the Depart¬ 
ment of Interior previously admitted by appellees to have been present 
on the Island at some time during that period (Appendix p. 9, 17, 18). 
Appellees also assert that the ^'renewal employment agreement'* was 
executed on a standard form used by the Government of Guam in con¬ 
tracting with new employees until about August 1953 (Appendix p.l9, 22, 23) 
and that other persons holding unexpired agreements with the United 
States Government could only be employees of the territorial Govern¬ 
ment of Guam if they thereafter executed new contracts (Appendix p. 24) 
but appellees never deny that Robert E. Eloske, who e x ecu ted the 
agreement with the appellant, was other than an employee of the United 
States Department of Interior, or that he had full authority to act on 
behalf of the United States Government as he claimed to have (Appendix 
p. 119) nor is there any claim made by appellees that KLoske was an 
agent of the Government of Guam in the transaction, which he himself 
has denied (Appendix p. 126, 127). 

That the purpose of the appellees in submitting affidavits which 
did not amount to substantial evidencewas to raise i^iantom issues 
was emphasized by the showing of appellant that the procedure which he 
claimed was followed in his case in renewing the terms of his employ¬ 
ment was anything but unusual, and the explanation of Mr. Kloske as to 
that practice (Appk^ 120, 123). and its being in conformity with instruc¬ 
tions received by him from the Governor of Guam (Appendix p. 123) 
the principal administrative official over all United States Department 

17 

of Interior employees on Guam, and was also amply corroborated by 

16 

Firemen’s Mutual Insurance Co. v. Aponang Manufacturing Co., supra.; Miller v. Miller 74 U.S. 

-<App. D.C..216, .122 F. 2d 209; Chapman V. U.S. (SthCir. 1943), 139 F. 2d 327. 

^ Organic Act of Guam, 64 Sut. 384, 48 U. S.C. 1421, August 1, 1950. 


the demonstration of a similar arrangement which was made by the 
Governor personally with another employee of the United States Govern¬ 
ment who was a contemporary on the Island with the appellant (Appendix 
P. 75). 

Appellees baldly claim that the tender to appellant of an opportunity 
to enter into a contract with the Government of Guam (Appendix p.40) 
was a mistake (Appendix p. 23) but do not offer smy evidence or explana¬ 
tion. And this claim was made in the i^ce of proof by appellant that 
Mr. Kloske represented to him at the time of signing the renewal em¬ 
ployment agreement that the Governor authorized Mr. Kloske to promise 
this election to appellant (Appendix p. 123) and the election extended to 
appellant was an obligation to him (Appendix p. 131) arising from the 
renewal emplo^^ent agreement. 

On the question of the effect of the execution of the '’renewal em¬ 
ployment agreement” the appellees have offered nothing except hearsay, 
opinion, conjecture and surmise, and the affidavits filed in support of 
the motion for summary judgment by appellees shDuld have been rejected 
by the Court, as appellant vainly urged. Had this been done there would 
have been no pretense that there was an 3 rthing in the pleadings, deposi¬ 
tions, admissions on file, or affidavits, to raise any genuine issue of 
material fact. 

Appellant was a veteran of the armed forces entitled to the bene- 

19 

fits of the Veterans Preference Act of 1944 (Appendix p. 14). 

That he was summarily discharged without ]*egard to these rights 
is also clearly shown (Appendix p. 95) and the rc^cord is devoid of any 
question raised by appellees at any time as to whether the statutory pro¬ 
cedural requirements for dismissal were followed as was his ri^t as an 
employee of the Department of Interior and a preference eligible. 

netcher v. Krise, 73 U.S. App. D.C. 266, 120 F. 2d 809; Wilkinwn v. PoweU, (CCA 5th 1945) 

145 F. 2d 335 

19 


Veterans Preference Act. supra. 
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Appellant as such a preference eligible under the Veterans Pre¬ 
ference Act was entitled to receive thirty days advance written notice of 
the proposed adverse action against him, and to have any and all reasons 
therefor in writing. He was also entitled to have an opportunity to answer 
and thereafter to be given thirty days notice of the adverse decision.^® 

He has shown that he received a first notice of adverse action to be 
effective ei^t da 3 rs hence and that this was revoked on the eighth day and 
a second notice was then issued informing him that he was to be separ¬ 
ated from his position thirty days later (Appendix p. 107) aithou^ the 
notice which evidenced his separation was actually dated and delivered 
to him on the 29th day (Appendix p. 

Thus there was a clear Allure to comfdy with the Act and the Ci^ 
Service Regulations from the beginning of the proceedings until the end, 
althou^ agencies of the Government of the United States have no discre¬ 
tion as to whether they should comply with statutory procedural direc¬ 
tions for separation or discharge of employees 

Appellant has fully borne the burden of showing that no genuine 
issue of material fact exists,^ even to meeting squarely appellees* 
claim of laches which might have been said to have been supported by 
the face of the pleadings. However, the showing of appellant (Appendix 95, 
108-9) was overwhelming in light of the &ilure of the appellees to file 
any affidavits alleging that appellant's demand had long grown stale, or 
even to deny or rebut the affidavits of appellant, and the mere statement 
of laches as a defense in an unverified pleading filed on behalf of 
appellees by counsel is not sufficient to warrant a finding by the court 

^ Deak v. Pace, 88 U. S. App. D.C. 50. 185 F. 2d 997; Money v. Anderson, 93 U. S. App. D. C. 

130, 208 F. 2d 34; Manning v. Stevens. 93 U.S. App. D.C. 225; 208 F. 2d 827; Umb v. U.S. 116 
C. Cls. 325. 90 F. Supp. 369; Stringer v. U.S., 117 C. CU. 30. 90 F. Supp. 375. 

Ward V. Anderson, 93 U.S. App. D.C. 156 . 208 F. 2d 48. 

Wlttlin V. Giacalone, supra; Dulansky v. Iowa-Illinois Gas and Electric Co.. 10 F.R. D. 566. 
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23 

. that laches has occurred. 

The Court erred in granting appellees* motion 
for summary judgment on the ground of laches. 

There is no fixed period of time which calls the doctrine of laches 
into operation, but rather the particular circumstances of each case de¬ 
termine Aether the plaintiff has remained inactive, or slept on his 
rights, too long. Time is not the essence of laches, for in addition to 
the passage of time there must also be an acquiescence by the plaintiff 
in the wrong alleged, and such a change in the circumstances that it 
would result in prejudice to the defendant or the intervening rights of a 
third party if the plaintiff were allowed to proceed with his suit.^ 

It has been well e^ressed that laches or stale demand will bar a 
suit only ^diere it is shown that there is conduct of the defendant giving 
rise to a situation of which complaint is made and for which plaintiff 
seeks a remedy, that there has been a delay in asserting the complain¬ 
ant's rights although he has had knowledge of the defendant's conduct and 
an opportunity to institute suit, that there has been a tack of knowledge 
or notice on the part of defendant that the complainant would assert the 
right on which he bases his suit, and that there is injury or prejudice to 
the defendant by reason of the delay in the event relief is accorded to the 
plaintiff. Unless all these conditions are present a suit will not be barred 
for laches.^ Inches is an equitable doctrine which is enforced not as a 

Riley V. Titus, 89 U. S. App. D.C. 79, 190 F. 2d 653; Wittlin v. Giacalone, supra; Goldman v. 
Summerfield, et al., supra; Joint Anti-Fasci« Refugee Committee v. McGrath, supra. 

pA 

Van Senden v. O'Brien, 61 U.S, App. D.C. 137 , 58 F. 2d 689, cert, denied 287 U. S. 608, 

53 S. a. 11. 77 L. Ed. 528; Hill v. Chambers. 63 U.S. App. D.C. 36, 68 F. 2d 781; Holman v. Ryon. 

61 U.S. App. D.C. 10, 56 F. 2d 30i7; U.S. ex rel. Givens v. Work, 56 U.S. App. D.C. 330, 13 F. 2d 
302, cert. den. 273 U.S. 711, 47 S. Ct. 10', 71 L. Ed. 853; Wagg v. Herbert, 215 U.S. 546 , 30 S.Ct. 
218, 54 L. Ed. 321; Northern Pacific Railway Co. v. Boyd, 228 U.S. 482, 33 S. Ct. 554, 57 L. Ed. 931. 

Soudiem Pacific Co. v. Bogert, 250 U.S. 483. 39 S. Ct. 533, 63 L. Ed. 1099. 

Penn. Mutual Life Insurance Co. v. Austin, 168 U.S. 685, 18 S. Ct. 223, 42 L. Ed. 625; O'Brien 
V. Wheelock. 184 U.S. 450. 22 S. a. 354, 46 L. Ed. 636; Hays v. Srattle, 251 U.S. 233, 40 S. Ct. 

125, 64 L. Ed. 243; Curtis v. Maryland Baptist Union. 5 A. 2d 836, 176 Md. 430. 121 A.L.R. 1516. 

19 American Jurisprudence (Equity) sec. 498; 30 Corpus Juris Secu:[idum (Equity) sec. 112. 
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penalty against the plaintiff for allowing a particular length of time to 
elapse without action, but because it would be inequitable to allow the 
plaintiff to proceed with his suit. There has been no showing of inequity 
or injustice done to the appellees or the United States Government by 
allowing appellant to have his case heard on the merits. 

Evidence of laches should be sufficient to show that the plaintiff 
acquiesced or assented to the alleged wrongful action of the defendant. 

In the present case the only proof of laches was the unsworn statement 
of counsel for appellees and the unverified answer of appellees to the 
amended complaint (Appendix p. 6). The record is devoid of any facts 
on which the finding of the court that the suit was barred for laches was 
based. ^ 

The appellant produced evidence to explain the delay in filing the 
complaint (App 98-100) but this was ignored. Yet v^ere a com¬ 
plainant's ^lure to assert his claim promptly has been satisfactorily 
explained the courts will not apply the doctrine of laches to bar him 
from his opportunity to obtain relief. 

It cannot be doubted that the negotiations for a satisfactory 
settlement carried on between appellant and the Department of Interior 
on a level sufficiently elevated that the Secretary of the Interior had 
actual notice of the problem and approved the proposal of his subordi¬ 
nates for its solution (App' 109, 110) fully met the test that appellant 
must not have acquiesced and that appellees had notice of the assertion 

31 

by appellant of his claim. 

Saxiehnerv. Eisner and Mendelsohn Co.. 179 U.S. 19, 21 S. Ct. 7. 45 L. Ed. 60. 

^ Gurley V. Wilson. Secretary of Defense, et al., No. 12985, U S. Court of Appeals for the 
District of Columbia Circuit, decided May 31. 1956, _U. S. App. D.C. _, _F. 2d_. 

^ Townsend v. Vandewerker, 160 U.S. 171, 16 S. Ct. 258, 40 L. Ed. 383; Holmberg v. Armbrecht, 
327 U.S. 392, 66 S. Ct. 582, 90 L, Ed. 743; Conkling v. New York Life Insurance and Trust Co., 49 
U.S. App. D.C. 166, 262 F. 2d 620; McDaniel v. Gulf & South American Steamship Co., Inc. (CCA 
5th, 1955), 228 F. 2d 189; Bogert v. Southern Pacific Co, (CCA 2nd 1917), 244 F. 61. 

31 

19 American Jurisprudence (Equity), sec. 498, 
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Insofar as any showing of prejudice to the appellees by reason of 
the delay was concerned, there was none, and there being no affidavits, 
or verified pleadings filed by appellees on the question of laches, which 
could be taken by the court to test against those submitted by the appel¬ 
lant, the appellees failed to sustain their burden of showing laches.^ 
Nevertheless, they prevailed, even though they faihsd to do anything to 
overcome the showing made by the appellant, and in spite of the rule that 
all doii^ts concerning the existence of a genuine issue of material fact 
must be resolved against the party moving for a summary judgment. ^ 

CONCLUSION 

In conclusion it is respectfully urged that the affidavits offered in 
support of appellees* motion for summary judgment should have been 
stricken in accordance with appellant's motion; that with or without these 
affidavits appellees failed to raise a genuine issue of material fact in 
their motion; that they particularly failed to make any showing of laches 
and their motion should have been denied; and that appellant in his motion 
for summary judgment fully demonstrated that there were no genuine 
issues of material fact and was entitled as a matter of law to summary 
judgment in his favor. 

JOHN HENIIY FALLON 

2022 Nichols Avenue, S. E. 

Washington 20, D. C. 

Attorney for Appellant 
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WiUUms V. Kolb. 79 U.S. App. D.C, 253, 145 F. 2d 344. 
Hunter V. Mitchell. 86 U.S. App. D.C. 121, 180 F. 2d 763. 
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JOINT APPENDIX 


PLEADINGS AND DOCUBdENTARY EVBDENCE 


IN THE UNITED STATES DBTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

26 [FUedMay28, 1954] ^ 

NORMAN A. PELTIER, . 

Annapolis Hotel, ^ 

Washington, D. C. ) 

Plaintiff j 

V. j Ch^il Action No. 5304-53 

DOUGLAS MCKAY [FRED A. SEATON] . 

Secretary of the Interior, ' 

United States Department of the Interior, ) 

Washington, D. C. v 

and ' 

PHILIP YOUNG, ) 

Chairman, United States Civil v 

Service Commission, ' 

Washington, D. C. ) 

and V 

GEORGE M. MOORE ^ 

United States Civil Service Commission, ) 

Washington, D. C. ^ 

and ^ ' 

FREDERICK J. LAWTON, ) 

United States Civil Service Commission, . 

Washington, D. C. ' 

Defendants. ) 

AMENDED COMPLAINT FOR ILLEGAL SEPARATION FROM 
THE GOVERNMENT SERVICE, AND FOR RELIEF BY RECIS- 
SION OF CONTRACT UPON THE GROUNDS OF FRAUD AND 

MISTAKE. 

1. The jurisdiction of this Court is invoked under Section 1331, 
Title 28, United States Code, September 1, 1948. 

2. The plaintiff is a citizen of the United States and of the State 
of California. 

3. The defendant McKay is Secretary of the United States Depart¬ 
ment of the Interior, and the defendants Young, M(X)re, and Lawton are 


2 


Chairman and Members, respectively, of the United States Civil Service 
Conunissiom 

4. The plaintiff is a veteran of World War n, having served on active 
duty in the United States Coast Guard as Boatswains Mate First Class, 
Boatswains Bfate, Ensign, and Lieutenant Jimior Grade, from July 9, 

1942 until June 7, 1946. On the latter date he was honorably discharged 
from said active duty. 

5. Continuously from March 23, 1949 until Jime 25, 1950 plaintiff 
was regularly employed by the Government of the United States on the 

27 Island of Guam, Bdarianas Islands, an unincorporated territory of the 

United States, as a civilian employee in the service of the Naval Govern¬ 
ment of Guam, an agency of the United States, and from June 25, 1950 
until May 12, 1951, plaintiff served as a civilian employee, as Fire Mar¬ 
shal of Guam, in the Department of Civil Police, Government of Guam, 
Department of the Interior, an agency of the United States of America, 
under an excepted appointment in accordance with the rules and regula¬ 
tions of the United States Civil Service Commission as a GS-9, compen¬ 
sated at the rate of $4600. 00 per annum, plus Territorial Post Differential 
pay of $1150. 00 per annum. 

6. On May 12, 1951 plaintiff was illegally discharged from said po¬ 
sition as Fire Marshal of Guam, contrary to Section 14 of the Veteran's 
Preference Act of 1944 (Title 5, Chapter 17, Section 863, United States 
Code) and in denial of plaintiffs ri^ts under that statute, in that; 

A. He was not given thirty days advance written notice of the 
proposed action separating him from the service. 

B. He was not given a notice of adverse decision prior to noti¬ 
fication of removal furnished to him by means of the issuance of 
Civil Service Commission Form 50. 

C. He was not allowed reasonable time to answer charges 
against him, and to furnish affidavits in support of his answer. 

D. He was wilfully denied the opportunity to examine witnes¬ 
ses or to be represented by counsel of his choice. 
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£• The charges against plaintiff were so vague, indefinite 
and general as to deprive plaintiff of the opportunity to prepare an 
intelligent defense. 

F. There was no such charge made against the plaintiff as 
would promote the efficiency of the service. 

G. The causes assigned for discharge of the plaintiff 
were wholly false, arbitrary and capricious, and without founda¬ 
tion in fact, and no hearing has ever been had thereon, but the dis¬ 
charge of plaintiff was ordered by his superior, one Mandeville C. 
Frost, the Commissioner of Public Safety, Government of Guam, 
United States Department of the Interior, an officer of the Govern¬ 
ment of the United States, without investigation and wholly upon the 
basis of dictatorial powers which said Frost conceived himself to 
possess. 

7. Plaintiff appealed to the United States Civil Service Commission, 
as he was entitled to do under the aforementioned Veteran’s Preference 
Act, but said Commission on July 2, 1951 failed and refused to entertain 
his appeal, ruling that plaintiff was not an employee of the Government of 
the United States within the meaning of said Veteran’s Preference Act, and 
said ruling was contrary to the evidence and contrary to the law. 

8. Continuously since his discharge from the service of the Govern¬ 
ment on May 12, 1951, until the present time, plaintiff has been willing 
and able to discharge the duties of the position from vdiich he was dis¬ 
charged, and has so informed his superior officers in such employment. 
Plaintiff has pursued his administrative remedies continuously from the 
time of his discharge to the present, having appealed to the Secretary of 
the Interior, and to the United States Civil Service Commission and from 
die decision of the United States Civil Service Commission to the Board 

of Appeals and Review of the United States Civil Service Commission, and 
has fully exhausted all his administrative remedies and presently has no 
remedy available to him except resort to this Court. 

9. Plaintiff avers that the United States Civil Service Commission 
erred in its ruling that he was an employee of the Government of Guam by 
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reason of a contract into which he entered on September 25, 1950, as the 
aforesaid contract was entered into by plaintiff in the belief that he was 
contracting with the Government of the United States, further says that 
if said contract operated to make him an employee of the Government of 
Guam, as a separate government entity, it is of no force and effect as 
it was induced by fraud and mistake, in that; 

A. One Robert Kloske, who was then and at all times an offi¬ 
cer and employee of the United States Government and of the De¬ 
partment of the interior thereof, fraudulently induced plaintiff to 
execute said contract by means of representations made by said 
Kloske, he well knowing them to be false, that the contract was 
one for renewal of plaintiffs employment with the United States 
Government, and was a necessary administrative device to permit 
authorization to be made for travel which the plaintiff was then pre- 

29 paring to undertake. 

B. Said Kloske, well knowing that plaintiff would not enter into 
a contract which terminated his existing employment with the Govern¬ 
ment of the United States, deliberately and fraudulently misrepre¬ 
sented to plaintiff that said contract would not have such effect, when 
said Kloske well knew that his statements were not true, or not know¬ 
ing whether or not such statements were true, nevertheless made 
them with a reckless disregard for their truth. 

C. Plaintiff was entitled, and had a right, to rely upon the 
representation of said Kloske, thus falsely made, in that said Kloske, 
as Assistant Personnel Director for the United States Department 

of the Interior on the Island of Guam, had a duty to inform employ¬ 
ees under his jurisdiction as to their employment status in a forth- 
ri^t and truthful manner, and plaintiff relied thereon to his great 
detriment and disadvantage, surrendering thereby valuable rights 
which he would not otherwise have yielded had he known the true 
facts, knowledge of which he could only have obtained from said 
Kloske. 


D. Said Kloske, if not acting fraudulently, was mistaken as 
to the nature and import of the contract, which he prevailed upon 
plaintiff to sign, by reason of reference therein to the United States 
and its laws, and mistakenly believed that he was entering into said 
contract with plaintiff on behalf of the United States, and plaintiff was 
similarly mistaken upon the same facts, and was further mistaken 
in believing, as he had a right to do, that said Kloske was qualified 
to act as Assistant Personnel Director for an agency of the United 
States Government and thus properly advise employees of such Govern 
ment as to their status, when in fact said Kloske was not so qualified. 
Wherefore, the premises considered, plaintiff respectfully prays: 

1. That the process of this Court issue requiring the defendant to ap¬ 
pear and answer to the exigencies of this complaint. 

2. That an order be entered herein declaring that plaintiff was illegal¬ 
ly discharged from his employment as Fire Marshal, Department of Civil 
Police, Government of Guam, United States Department of the Interior, 

and that said discharge is without any legal force and effect. 

3. That an order be entered herein directing the defendants to re¬ 
store plaintiff to the position from which he was illegally discharged on 
May 12, 1951, and to all rights, privileges and benefits appertaining to 
said position with the same standing in all respects as he would have had 
except for such illegal discharge. 

4. That an order be entered herein rescinding the contract of Sep¬ 
tember 25, 1950, to which plaintiff was a party, by reason of fraud and 
mistake in its execution, insofar as it operated to constitute an agreement 
of employment between plaintiff and the Government of Guam, as an entity 
separate from the Government of the United States, but not otherwise. 

5. And for such other and further relief as to the Court shall seem 
just and proper. 

/s/ Norman A. Peltier 

District of Columbia, ss: 

I, Norman A. Peltier, being first duly sworn, on oath depose and 
say that I read the foregoing amended complaint by me sibscribed, and 


I uixierstand the contents thereof, and that all things stated therein as 
facts are true, and that those things stated upon information and belief 
are verily believed to be true. 

/s/ Norman A. Peltier 

Subscribed and sworn to before me this 21st day of May, 1954. 

/s/W. F. H. 

Notary Public, D. C. 

/s/ John Henry Fallon 

Attorney for Plaintiff 
2022 Nichols Ave., S. £. 

Washington 20, D. C. 


[Filed September 12, 1955] 

ANSWER TO AMENDED COMPLAINT 
First Defense 

The amended complaint fails to state a claim upon which relief may . 
be granted. 

Second Defense 

The amended complaint fails to include as parties the Government 
and proper officials of the Island of Guam who ought to be parties if com¬ 
plete relief is to be accorded. 

Third Defense 

The Court has no jurisdiction over the parties involved in this ac¬ 
tion since it is essentially a suit against the Government of Guam and its 
officials and this Court has no jurisdiction over them. 

Fourth Defense 

The Court has no jurisdiction over the subject matter of this com¬ 
plaint because it is essentially a suit against the United States to which the 
United States has not consented. 

Fifth Defense 

The amended complaint is barred by laches. 


Sixth Defense 


Answering the numbered paragra^^s of the amended complaint, de¬ 
fendants aver; 

1. Defendants are not required to answer the allegations of para¬ 
graph 1 of the complaint. 

2. Defendants are without information or knowledge sufficient to 
form a belief as to the truth of the allegations contained in paragraph 2 
of the amended complaint. 

3. Admitted. 

4. Defendants are without information or knowledge sufficient to 
form a belief as to the truth of the allegations contained in paragraph 4 
of the amended complaint. 

5. Denied. Defendants aver that in March 1949, plaintiff received 
an accepted appointment for duty with the Department of the Navy on the 
Island of Guam; in January 1950, by an intra-agency transfer, plaintitf 
was transferred to the Naval Government of Guam, and on June 25, 1950, 
in accordance with Executive Order 10077, provi<3ing for the transfer 
from the Navy to the Department of the Interior, responsibility for the 
administration of Guam, plaintiff became an employee of the Department 
of the Interior. Defendants further aver that in August 1950, by the en¬ 
actment of the Organic Act of Guam (48 U.S. C. 1421, et seq. ) Guam 
became an unincorporated territory; and that on September 25, 1950, 
plaintiff executed with the Government of Guam, a '^renewal employment 
agreement; authorization for employment and travel” under which plaintiff 
served until April of 1951, when he was notified by the Commissioner of 
Public Safety, Government of Guam, that he was being terminated for 
cause. 

6. Defendants are without knowledge or information sufficient to 
form a belief as to the truth of the allegations contained in paragraph 6 
of the amended complaint. 

7. Admitted. 

8. Defendants are without knowledge or information sufficient to 
form a belief as to the truth of the allegations contained in paragraph 8 
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of the amended complaint. 

33 9. Defendants are without knowledge or information sufficient to 

form a belief as to the truth of the allegations contained in paragraph 9 
of the amended complaint. 

WHEREFORE defendant, having fully answered the allegations 
contained in the amended complaint, demand judgment together with the 
costs of this sixit. 

/s/ LEO A. ROVER 

United States Attorney 

♦ ♦ ♦ ♦ 

(CERTIFICATE OF SERVICE) 


56 [Filed Mar. 18, 1955] 

REQUEST FOR ADMISSIONS UNDER RULE 36, 

FEDERAL RULES OF CIVIL PROCEDURE. 

To: Hon. Douglas McKay, [ Fred A. Seaton] . 

4c 4c 4c 

The plaintiff, Norman A. Peltier, requests the defendants, Douglas 
McKay [Fred A. Seaton], Philip Young, George M. Moore, and Freder¬ 
ick Lawton, in accordance with Rule 36, Federal Rules of Civil Procedure, 
to make the following admissions for the purpose of this action only, and 
subject to all pertinent objections as to admissibility, which may be inter¬ 
posed at the trial; 

That each of the following statements is true; 

1 (a) On March 10, 1949 Plaintiff Norman A. Peltier was employed 
by the Navy Department as a Safety Inspector. 

1 (b) Said Norman A. Peltier was assigned by the Navy Department 
for duty at the Naval Supply Center, Guam, M. I. 

1 (c) Exhibit A, annexed hereto, is a correct copy of the agreement 
between the Navy Department and said Norman A. Peltier relating 
to the said employment. 
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1 (d) The facts stated in Exhibit A, anne»id hereto, are correct. 

1 (e) Exhibit B, annexed hereto, is a correct copy of the official 
personnel action in the files of the United States Civil Service Commis¬ 
sion evidencing such appointment. 

1 (f) The facts stated in Exhibit B annexed hereto, are correct 

2 (a) On June 25, 1950 Norman A. Peltier was transferred from 
the Naval Government of Guam, United States Navy Department, to the 
Department of Interior. 

2 (b) Exhibit C, annexed hereto, is a correct copy of the notifica¬ 
tion of personnel action filed with the United States Civil Service Com¬ 
mission evidencing such transfer. 

2 (c) The facts stated in Exhibit C, annexed hereto, are correct. 

2 (d) Robert E. Kloske whose signature appears on Exhibit C as 
Assistant Director of Personnel was then an employee of the Navy Depart¬ 
ment. 

2 (e) Said Robert E. Kloske subsequent to preparing said form, 
annexed as Exhibit C hereto, was transferred to the Department of Inter¬ 
ior. 

2 (f) Said Robert E. Kloske was an employee of the Department of 
Interior on September 25, 1950. 

2 (g) Said Robert E. Kloske was an Assistant Director of Personnel 
for the Department of Interior on said date. 

2 (h) Said Robert E. Kloske has been an employee of the Depart¬ 
ment of Interior continuously since his transfer from the Navy Depart¬ 
ment until the present date. 

3 (a) Exhibit D, annexed hereto, is a correct copy of the notifica¬ 
tion of personnel action delivered to plaintiff terminating his employment 
with the Department of Interior on May 12, 1951. 

3 (b) The facts stated in Exhibit D are correct. 

3 (c) Albert C. Slaughter was an employee of the Department of 
Interior on May 11, 1951. 

4 (a) Mandeville C. Frost was an employee of the Department of 
Interior on May 11, 1951. 
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4 (b) M^deville C. Frost has been an employee of the Department 
of Interior continuously since May 11, 1951. 

5 (a) The Office of Territories is a branch of the Department of 
Interior. 

5 (b) The same office or branch existed in the Department of In¬ 
terior continuously between August 1, 1950 and May 12, 1951. 

5 (c) Said office or branch during such period had a sub-division 
known as Government of Guam. 

/s/ John Henry Fallon 
Attorney for Plaintiff 

(CERTIFICATE OF SERVICE) 


59 [FUedMar. 18, 1955] EXHTOIT A 

(Elev. 8-28-48) Air Transportation 65 Pounds Baggage Allowed 

Traveling via Military Air Transportation Service 

EMPLOYMENT AGREEMENT AND TRAVEL AUTHORIZATION 

MARE ISLAND NAVAL SHIPYARD, Vallejo, California 

TO: PELTIER, Norman A. Date 3-10-49 

Subject ; Position : Safety Inspector, CAF-7, PD 3163, 

Excepted Appointment ' Naval Supply Center, Guam, M. I., Com 

Marianas disp 050529Z Oct 48. $3727.20 per 

annum 

References : 

(a) NCPI240 

(b) Standardized Govt. Travel Regiilations, as amended, NCF1240.il- 
EncL 9 (Rev. I, Amend. 1). 

1. You are hereby appointed to the above-mentioned position under 
the provisions of Civil Service Commission Rule VI, Section 6.1. 

2. This appointment is made with the understanding that you will 
serve for a period of 12 months or such part thereof as your services may 
be necessary. 

3. Transportation Requests are attached for rail transportation 

from not necessary or nearest convenient transportation point, to_. 
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Transportation from that point to San Francisco, California, will be fur¬ 
nished via government air transport. 

4. You will report to the Transient Civilian Personnel Office, Room 
330, Federal Office Building, Civic Center, San Francisco, California, 

for passage to your duty station for further assignment. All baggage should 
be checked to San Francisco. 

5. In accordance with Ref (b), you will be allowed the following in 
lieu of actual subsistence expenses: 

$4.00 per diem for a period not to exceed the usual time of 
rail travel between the two points designed in paragraph 3. A per 
diem allowance of $7. 00 from the time of leaving the continental 
United States imtil arrival at your duty station. If commercial boat 
transportation is furnished, no subsistence expenses will be allowed 
as ticket includes subsistence. No claim may be submitted for re¬ 
imbursement of any gratuitous fees or tips of any kind. If Govern¬ 
ment boat transportation is furnished, $2. 00 per diem while on board 
Government transport, except that no reimbursement will be made 
for cost of subsistence while on board naval vessel when subsistence 
is furnished by Navy general mess. 

In the event you are delayed through no fault of your own while en- 
route awaiting transportation to your duty station beyond the* ccntinental 
limits of the United States, you will be allowed per diem in lieu of actual 
subsistence expenses as follows: 

$4.00 per diem while in travel status and awaiting transpor¬ 
tation in the continental limits of the United States. 

$7.00 per diem while in travel status beyond the continental 
limits of the United States. 

6. The cost of this travel shall be charged to the appropriation, 
’Miscellaneous Expenses, Navy", Subhead 1, Allotment No. 28277. 

[Stamped ♦ Paid per Diem on these orders 20 May 1949 $44.10 

P.V. # 1253-49 ♦♦♦»»] 

7. In accordance with Section 7 of Public Law ♦ ♦ * - 79th Congress 
approved 2 Aug 1946, you are entitled to expenses of transportation of 
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your immediate family and household goods and effects from place of 
your actual residence at time of appointment to your duty station. How¬ 
ever, authorization for the transportation of your immediate family must 
be secured from the commanding officer of your duty station and is sub¬ 
ject to the availability of funds and housing accommodations. At the pres¬ 
ent time you are restricted to shipment of articles which are necessary 
at your duty station and not exceeding 300 poimds. 

8. Your retention in the service is contingent upon your good be¬ 
havior and satisfactory service. It must be clearly understood that con¬ 
tinuance in your position and rate of pay will depend upon satisfactory 
demonstration of your ability to perform the duties of the position for 
which you are being appointed. If your services do not prove satisfactory, 
you will be subject to reassignment. Yoiir failure to accept such adjusted 
rating will be considered a violation of this appointment and employment 
agreement. The rate of pay under which you are hereby appointed is sub¬ 
ject to such readjustment as may occur at any time during the period of 
your empl 03 ^ent incident to the promulgation of a revised schedule of 
wages, or by law. Should you vacate this position without authority, be 
discharged for cause, or should your resignation be accepted before the 
expiration of the period of this contract, or such part thereof as your 
services may be necessary, you will be required to reimburse the Navy 
Department for the cost of transportation, traveling expenses, transpor¬ 
tation of your dependents and cost of shipment of household effects, and 
return transportation to the United States will not be furnished. The 
period of this contract will begin from the date of departure from the 
United States. Upon the completion of the above-mentioned service, or as 
soon thereafter as practicable, you will be furnished transportation and 
subsistence, as specified herein, allowed shipment of household effects 
and transportation of dependents, subject to the approval of the command¬ 
ing officer of your duty station and the availability of funds to the place 
from which appointed, and allowed travel time enroute from your duty 
station to the port of disembarkation in the United States, provided that 
the selection of an indirect passage for convenience shall not increase the 
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amount of travel time for ^ich you will be paid. Failure to avail your¬ 
self of return transportation when offered will be construed as a waiver 
of your right to such transportation. 

9. During the period of this agreement should unforeseen emer¬ 
gency arise in the nature of serious illness or (haath of a member of 
your immediate family (father, mother, husbanc4 wife or children) 
which requires your immediate presence in continental United States, 
your commanding officer is authorized, providing verification of the 
actual need for your return is established to his satisfaction, to ter¬ 
minate your employment without prejudice and furnish you with trans¬ 
portation to the nearest port in the United States at Government expense. 

The commanding officer shall request in the usual manner verification 
of the existence and extent of the emergency by the American Red Cross, 

I 

or other equally appropriate source. 

10. Should your health become so impaired through no fault of 
your own during the period of this employment as to justify the head of 
the establishment to recommend your return to the United States, based 
upon examination and report of a medical officer of the Navy, you will 
be returned at the expense of the Government. However, any pre-exist¬ 
ing ailment or disability which was not disclosed prior to entering on duty 
will not constitute the basis for a medical discharge after entering on duty. 

11. Your appointment is approved with the understanding that you 
do not by such appointment acquire a Civil Service status, or except as 
otherwise authorized become eligible for any other position or duties. 

/s/ Martin R. Aden, Emplo 3 rment Super¬ 
intendent 

You will be required to show that the delay in travel was not for personal 
reasons and was caused by circumstances beyond your control before pay¬ 
ment of your perdiem claim will be made. Written statements as to the 
cause and duration of delay in travel must be secured from Naval Trans¬ 
portation Officers at the time of layover. 

I hereby accept this appointment and agree to the terms contained 
therein. /s/ Norman Autum Peltier Date 17 Mar 1949 

— ^ 
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EXHIBIT B 


NAVY DEPARTMENT 
7 AprU 1949 


1. Name: NORMAN A. PELTIER 

This is to notify you that the following action has been taken con¬ 
cerning your employment, subject to the provisions on the reverse side 
hereof, paragraphs 

2. Nature of Action: Excepted Appointment (Administrative) & Change 
in PD Number. 

3. Effective Date: 23 March 1949. 


3a. To be Paid for Annual leave: Period_Days_Hours 


From 

To 

4. Occupational Title 

Safety Inspector 
CAF-7 

5. Class and pay 
rate or grade and 
salary 

$3727.20 p/a 
base pay $931. 80 
Terr. Post Diff. 

6. Dept or other unit 

Administrative 

Division 

Industrial Re¬ 
lations 

Section or shop 

Safety 

Other ♦ ♦ * 

Inspection Unit 

7. Headq’rrs 

8. Dep’tm’tal Field 

or field 

Naval Supply 
Center, Guam, 

M. I. 


Field 


9. CSC Report No. 

10. CSC or other authority: 
CSC - Rule VI 
Schedule Al-VH 

11. Appropriation from_ 

to MBSA 

12. Date of Birth: 

3 May 1908 

13. St’d form 61 ex’d date: 
23 Mar 1949 

14. Birthplace: Boston, 

Mass. 

15. Veteran Preference 
allowed 5-point 


16. Sex: M 17. Prev. 


Govt. Serv.: Yes. 


18. Eff. rating: Entrance 

Good 


20. Specific Pos. Description No. 
Old 3163 

Vacancy New 1500 Real. 
REMARKS: 


19. Conduct: 

Position Allocated by AWCO, 14th 
Naval District, 17 December 1948. 


Subject to Satisfactory Investigation. Territorial Post Differential effec¬ 
tive - 1 April 1949. 

1790803 Reporting date: 0417 1 April 1949 /s/ J. L. Lambrecht, 

Official Personnel Action (Field) LCDR (SC) USN 

Administrative Officer 
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EXHIBIT C 

61 [Filed Mar. 18, 1955] 

NOTIFICATION OF PERSONNEL ACTION 
1. Name: Mr. Norman A. Peltier 2. Date of Birth: 5-3-08 3. (blank) 

4. Date: 25 June *50 

This is to notify you of the following action affecting your employment 
subject to provisions on reverse, par. 

5. Nature of Action (use standard terminology) Inter-agency transfer 
CATEGORY »*C»\ 

6. Effective Date: 25 June *50 7. Civil Senrice or other Legal 

Authority: ’*Sch A 6.101(h) positions'’ 

From To 

Fire Marshal 8. Position title: Same 

GS-9, $4600.00 per 9. Service, Grade Same 

annum Plus TPD $1150.00 Salary Same 

per annum 

Naval Government of 10. Organizational Department of Interior 
Guam Department of Civil Designations Government of Guam 
Police Department of Civil Police 

Guam, M. I. 11. Headquarters Guam, M.L 

Field 12. Field or Dept* 1. Field 

13. Remarks: (blank) 

/s/ ROBERT E. KLOSKE, Asst. 

Director of pc^rsonnel 

14. Signature or other Authentication 

15. Veterans Preference: (blank) 16. Position Classification Action: 

PD #5857 

17. Sex: M18. Race: W 

19. Appropriation: (blank) 20. Subject: to CS Retirement Act: Yes 

21. Date of Oath: (blank) 22. Legal Residence: Boston, Mass. 

1. EMPLOYEE COPY 


V 



16 

EXHIBIT D 

62 [FUedMar. 18, 1955] 

United States Department of the Interior 
Government of Guam 

NOTIFICATION OF PERSONNEL ACTION 
1. Name: Mr. Norman A. Peltier 2. Date of Birth: 5-3-08 3. (blank) 

4. Date: 5-11-51 

This Is to notify you of the following action effecting your employment sub¬ 
ject to provisions on reverse, par. 

5. Nature of Action (use standard terminology): Removal. CATEGORY ^’C" 

6. Effective date: 5-12-51 COB 7. (blank) 

From To 

Fire Marshal 8. Position Title 

GS-9, $4600.00 per annum 9. Service, Grade, 

Plus TPD $1150.00 per an- Salary 

num 

Department of Interior 10. Organizational 

Government of Guam Designations 

Dept, of Public Safety 
Fire Division 

Guam, M. I. 11. Headquarters 

Field 12. Field or Dept’l 

13. Remarks: 

A lump sum pa 3 ^nent will be made for any annual leave to your 

credit as of the date of separation. 

Your removal is effected in accordance with Commissioner of 

Public Safety letter dated 12 April 1951. 

/s/ Albert C. Slaughter, Director of 

Personnel. 

14. Signature of other Authentication 

15. Veterans* Preference: (blank) 16. Position Classification 
17. SexM 18. Race W. Action (blank) 

19. Appropriation: (blank) 20. Subject to CS Retirement Act: Yes. 

21. date of Oath: (blank) 22. Legal Residence: Boston, Mass. 

1. EMPLOYEE COPY 


I 
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63 [Filed June 6, 1955] 

ANSWER OF DEFENDANTS TO REQUEST FOR ADMISSIONS 

PURSUANT TO RULE 36, FEDERAL RULES OF CIVIL PRO¬ 
CEDURE 

1 (a) Denied. The plaintiff was employed by the Department of the 
Navy as a Safety Inspector effective March 23, 1949, as evidenced by Ex¬ 
hibit attached to the Request for Admissions. 

1 (b) through 1 (f) Admitted. 

2 (a) through 2 (c) Admitted. 

2 (d) Denied. Robert E. Kloske became an employee of the De¬ 
partment of the Interior as of the start of business on June 25, 1950. 

2 (e) Denied. Robert E. Kloske was transferred to the Depart¬ 
ment of the Interior prior to preparing the form referred to. The form 
was prepared on June 25, 1950. 

2 (f) Admitted. 

2 (g) Denied. On September 25, 1950 Rot>ert E. Kloske was Acting 
Director, Labor Department, Government of Guam. 

2 (h) Denied. Robert E. Kloske’s position with the Government of 
Guam, Department of the Interior, was abolished on January 30, 1951; he 
was next appointed on March 12, 1951 as a Position Classifier, Depart¬ 
ment of the Interior, National Parks Service, Washington, D. C. 

3 (a) Exhibit ”D” is a correct copy of Notification of Personnel 
Action delivered to the plaintiff terminating his employment with the Govern¬ 
ment of Guam, Department of the Interior. The form notice used in this 
case was undoubtedly a part of the supply on hand used by the Department 

64 of the Interior before conversion of civil employment activities under 
the jurisdiction of the Government of Guam. It is for this reason, it would 
seem, that the Notification of Personnel Action, Form 50, bears in its 
caption the name of the United States Department of the Interior. It should 
be borne in mind that upon the enactment of the Organic Act of Guam on 
August 1, 1950, there was established a civil government for Guam in¬ 
dependent of the United States Civil Service; that thereafter, on September 
25, 1950, plaintiff having completed his initial tour of duty as an employee 
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of the Department of the Interior, was offered and accepted employment 
with the Government of Guam. Thus, it can be seen that as employment 
contracts of the off-shore island group e3q)ired, employees were either 
terminated, or were transferred from the Department of the Interior 
to the Civil Government of Guam. 

3 (b) Answered above. 

3 (c) Denied. From August 22, 1950, at least to September 7, 

1951, Albert C. Slaughter was continuously employed as the Director of 
Labor and Personnel, Government of Guam. 

4 (a) Admitted. 

4 (b) Denied. During this period Mr. Mandeville C. Frost was 
still an employee of the Department of the Interior serving out the balance 
of time under his employment agreement. Upon the esqpiration of his con¬ 
tract, on October 15, 1951,| Frost resigned. It further appears from the 
civil service records that Mr. Frost, on March 3, 1952, was reemployed 
by the Department of the Interior, Fish and Wildlife Service, Washington, 
D.C. 

5 (a) The statement is correct except that the word ^'branch'’ might 
better be "bureau**. 

5 (b) Admitted. 

5 (c) Denied. The Government of Guam is not now and has never 
been a subdivision of the Office of Territories or of the Department of the 
Interior. It is a separate entity, created by Act of Congress (48 U. S. C. 
1421), and it is not an agency of the Federal Government. For adminis¬ 
trative purposes, for a limited period subsequent to the date of 
approval of the Guam Organic Act (August 1, 1950) employees of the 
Government of Guam were regarded as Federal employees, but the Govern¬ 
ment of Guam was not during such period an agency of the Federal Govern¬ 
ment. 

/s/ LEO A. ROVER 

United States Attorney 

# « 


(CERTIFICATE OF SERVICE) 


66 [FUedOct. 28, 1955] 

MOTION FOR SUMMARY JUDGMENT 

Now come the defendants by their attorney, the United States Attor¬ 
ney, and move this honorable court for a summary judgment and for grounds 
therefor respectfully aver as follows: 

1. There are no genuine issues of fact and defendants are entitled 
to judgment as a matter of law. 

2. The affidavit of Ford Q. Elvidge, Governor of Guam, together 
with attached exhibits. 

3. The affidavit of R. S. Herman, Secretary of Guam, together 
with attached exhibits. 

4. The affidavit of Richard F. Taitano, Director of Finance of 
the Government of Guam. 

5. The affidavit of D. Otis Beasley, Administrative Assistant 
Secretary of the Department of Interior. 

6. The affidavit of Anthony T. Lausi, Director of the Office of 
Territories, Department of the Interior. 

7. The complaint is barred by laches. 

/s/ LEO A. ROVER 

United States Attorney 

* * * 


137 [FUedOct. 28, 1955] 

TERRITORY OF GUAM . 

MUNICIPALITY OF AGANA ) ^ 

AFFIDAVIT 

I, Ford Q. Elvidge, being first duly sworn on oath, depose ^d say: 

1. That I am the Governor of Guam and have been since March 27, 

1953. 

2. That the official records of the Government of Guam show the 
following: 



(a) That Norman A. Peltier was suspended from his position 
as Fire Marshal with the territorial Government of Guam on April 
12, 1951, and dischar ged from employment with the Government 
of Guam on May 12, 1951. 

(b) That he was notified of the appeal procedure for employ¬ 
ees of the Govemmait of Guam which was being used at that time. 

(c) That no appeal was taken from the suspension and dis¬ 
charge notices by Nor man A. Peltier under the Government of Guam 
appeal procedure. 

(d) That the position of Fire Marshal, from which Norman 

A. Peltier was discharged, was a position of the territorial Govern¬ 
ment of Guam. 

(e) That there are no Federal Civil Service positions in the 
territorial Government of Guam other than those set forth in the 
Organic Act. 

3. That attached hereto are photostatic copies of form Number 
113A as forwarded to the Department of the Interior showing the number 
of all ” Federal employees” working for the Government of Guam for the 
quarter ending March 31, 1951, (January, February, March) and the 
xnonth of April, 1951, marked E^ibit ”1”. 

138 4. That the official records of the Government of Guam reflect that 

the names and positions of the seven ^Federal employees” working for the 
Government of Guam as reflected by the reports mentioned in paragrafdi 
3 were as follows: 

Carlton SKINNER - Governor of Guam 

Randall S. HERMAN - Secretary of Guam 

Sylvia O. SHEPHERD - Administrative Assistant 

(To Governor of Guam) 

Betty C. DAVIS - Clerk Stenographer 

(To Secretary of Guam) 

Alfred VICTOR - Housekeeping Aide (Government 

House) 

Joaquina TAJALLE -Housekeeping Aide (Government 

House) 
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Kut YAN - Etchen Helper (Government House) 

5. That the official records reflect that there were certain individ 
uals with unexpired Federal agreements working for the Government of 
Guam subsequent to August 1, 1950, and that Norman A. Peltier was 
among these individuals imtil September 25, 1950, when he signed a new 
employment contract with the territorial Government of Guam. 

/s/ Ford Q. EMdge 

Subscribed and sworn to before me this 13th day of October, 1955. 

/s/ Juan Muna 

Notary Public in and for the 

territory of Guaim 

My commission expires September 14, 1960. 


139 [Filed Oct. 28, 1955] 

TERRITORY OF GUAM ) gg 
MUNICIPALITY OF AGNA ) 

AFFIDAVIT 

R. S. Herman, being first duly sworn on oatii, deposes and says: 

1. That I am the Secretary of Guam and have been since September 
9, 1950, and in accordance with the Organic Act I have acted as Governor 
from time to time in the absence from Guam of the Governor. 

2. That the records of the Government of Guam reflect the follow¬ 
ing with regard to the employment of Mr. Norman A. Peltier; 

(a) That Norman A. Peltier was first employed by the Navy 
Department, Naval Supply Center, Guam, M. I., as a Safety In¬ 
spector, CAF-7, as is reflected by Personnel Action Form No. 
NAVEXOS-1200 REV. 6-46, signed by John IL Cothran, Acting 
Employment Superintendent, Mare Island Naval Shipyard, marked 
Exhibit ”1’' and attached hereto. 

(b) That effective January 9, 1950, Mr. Norman A. Peltier 
was transferred to the Police Department, Naval Government of 
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Guam, as a Criminal Investigator, GS-7, 

(c) That effective May 28, 1950, Norman A. Peltier was 
promoted to Fire Marshal, GS-9. 

(d) That on Jime 25, 1950, there was an inter-agency transfer 
of Norman A. Peltier from the Navy Department to Department of 
Interior, Government of Guam. 

(e) That on September 25, 1950, Norman A. Peltier entered 
into a new contract of employment with the Government of Guam as 
Fire Marshal, Department of Civil Police, Government of Guam, 

a certified copy of which is attached hereto and mared Exhibit ^^2**; 
and was employed by the territorial Government of Guam under 
this contract until he was discharged for cause on May 12, 1951. 

140 3. That on the effective date of the Organic Act of Guam, August 

1, 1950, there remained certain employees of the Government of Guam 
'vdio had been recruited from Hawaii and the mainland. All of these em¬ 
ployees were contract employees and the Government of Guam honored 
all of these contracts of both the Navy Department and the Department of 
the Interior. 

4. That Norman A. Peltier was one of the employees recruited by 
contract from the mainland, and that he executed a new contract with the 
territorial Government on September 25, 1950. 

5. That Public Law 4 of the First Guam Legislature of the First 
Special Session, approved January 11, 1951, established a standard sched¬ 
ule of rates for basic compensation for officers and employees of the 
Government of Guam, and it was the policy of the Government to permit 
the contract employees that had been recruited from Hawaii and the main¬ 
land to have their choice of serving out their Interior or Navy contracts 

or to sign a new contract with the Government of Guam. A copy of Public 
Law 4 is attached hereto marked Eidiibit 

6. That on January 18, 1951, a form memorandum was sent to all 
of the employees still working under the Interior or Navy contracts pre¬ 
senting this choice to these employees. A copy of this memorandum, signed 
by Manuel U. Lujan, Acting Director of Personnel, is attached hereto 
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marked Exhibit 

7. That throu^ inadvertance, or mistake, Norman A. Peltier 
received one of the form memoranda mentioned in the paragraph above, 
and which is attached hereto marked Exhibit ”4'^, and that subsequent to 
receiving this memorandum held a conference with Mr. Albert C. Slaughter, 
Director of Labor and Personnel, Government of Guam. 

8. That Albert C. Slau^ter, Director of Labor and Personnel, 
made an affidavit on or about September 13, 1951, with regard to this 
conference, which was mailed to Mr. Dan H. Wheeler, Acting Director, 
Department of the Interior, on September 13, 1951, by R. S. Herman, 
Acting Governor of Guam. 

141 9. That the form of contract executed by Mr. Peltier on September 

25, 1950, for service with the territorial Government of Guam was the 
standard contract for hiring employees \diose homes were outside of 
Guam imtil about August, 1952, by the Government of Guam. 

10. That the United States Civil Service Retirement Division advised 
the Government of Guam that the employees of Gujain as of August 1, 1950, 
were not Federal employees and were not allowed to participate in the 
Federal Retirement Program. Funds that had been withheld by the Govem- 
nent of Guam for United States Civil Service Retirement were returned to 
employees upon request. 

11. That the service record of Mr. Norman A. Peltier was submit¬ 
ted, together with a copy of his September 25, 1950, contract with the 
Government of Guam, to the Chief Law Officer, United States Civil Serv¬ 
ice Commission, and it was his finding that Norman A. Peltier was not 

a Federal employee as described in Section 2 of the Veterans’ Preference 
Act of 1944 as shown by the letter of October 8, 1951, from Alfred Klein 
addressed to Norman A. Peltier, a copy of which is attached hereto 
marked Exhibit ”5”. 

12. That our records indicate that an appeal was taken from the de¬ 
cision of Mr. Alfred Klein, as set out in paragraph 11, and that the de¬ 
cision of the Board of Appeals and Review of the United States Civil Serv¬ 
ice Commission affirmed the decision of Mr. Klein, as reflected by their 
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letter of January 8, 1952, signed by Mr. Charles R. Anderson, Chair- 
man, and addressed to Mr. Norman A. Peltier, a copy of which is attached 
hereto and marked Exhibit 

13. That there are no records in the Government of Guam that would 
indicate that any authority had been given to any officer of the Government 
of Guam to declare territorial employees to be Federal employees. 

14. That the election to continue their employment imder the In¬ 
terior or Navy contracts by those employees of the Government of Guam 
as indicated by the memorandum of January 18, 1951, were to those peo- 

142 pie who had not signed the new contracts with the Government of Guam, 
such as that executed by Norman A. Peltier, dated September 25, 1950. 

15. That Norman A. Peltier's status was that of an "off-island" 
enfdoyee for the territorial Government of Guam from September 25, 

1950, imtil the date of his discharge, May 12, 1951. 

16. That there are no records in the Government of Guam indica¬ 
ting that Norman A. Peltier was a Federal employee on assignment with 
the Government of Guam. There have been employees of the Federal 
Government who have been given leave from their Federal jobs to be em¬ 
ployed by the Government of Guam to do some specific job for the Govern¬ 
ment of Guam since August 1, 1950, but the records do not reflect that 
Norman A. Peltier was one of these employees. Even these employees, 
during the time of their employment, are territorial employees of the 
Government of Guam on leave from their jobs in the United States Civil 
Service. 

/s/ R. S. HERMAN 

Subscribed and sworn to before me this 11th day of October, 1955. 

/s/ JUAN MUNA 

Notary Public in and for the 
territory of Guam 

My commission e^ires September 14, 1960. 
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EXHIBIT ”1” 


NAVY DEPARTMENT JKC:KPE:kn 


1. Name: Norman A. Peltier 
229 Hillcrest Avenue 
Benicia, California 


Date 3-10-49 


The following action is hereby taken concerning your employment, 
subject to the provision on the reverse side hereof, paragraphs 
2. Nature of Action: Excepted Appointment 3. Effective date (blank) 

3a. To be paid for Annual Leave: Period __ Days Hours 

From 


To 


4 

X 


9. CSC Report No . 


4. Occupational 
TiUe 

5. Class and pay 
rate or grade 
and salary 

6. Dept, or 
other unit 

♦ ♦ ♦ 

7. Headq’t’rs 


8. Dep’tm’tal 
or field 


Safety Inspector 10. (^C or other authority: 


CAF-7 

$3727.20 per 
annum 


Field 


Naval Supply 
Center, Guam, 
M. I. 

Field 


CSC Rule VI, Section 

6.1 

11. Appropriation: (blank) 

12. Date of Birth: 5-3-08 

13. St’d form 61 Ex’d date 

(blank) 

14. Birthplace: Boston, Mass. 

15. Veterans Preference 

Allowed: (blank) 

16. Sex: M 

17. Prev. Govt. Serv.: Yes 


18. Eff. Rating (blank) 19. Conduct (blank) 

20. Specific Pos. Description No. 

Vacancy (blank) 

REMARKS: Subject to Investigation 
ComNavFor Marianas 

You will be allowed whatever territorial post differential and/or terri¬ 
torial cost-of-living allowance is authorized by the Navy Department for 
payment to employees in positions for which the rate of basic compensa¬ 
tion is fixed by statute, effective in accordance with established regulations. 

/®/ •'OHN K. COTHRAN 

1 Employment Agreement Mare Island Naval Shi^ard 

OFFICIAL EERSONNEL ACTION (Field) 
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145 EXHIBIT ”3” 

[ FUed Oct. 28, 1955] 

First Guam Legislature 
First (Special) Session 

[ Public Law 4 - 
[G. C. 2] 

AN ACT 

To establish a standard schedule of rates of basic compensation for officers 
and employees of the Government of Guam; to provide an equitable system 
for fixing and adjusting the rates of basic compensation of employees of, 
the Government; and for other purposes. 

Be it enacted by the Guam Congress 
GENERAL PROVISIONS 

Sec. 1. TITLE OF ACT. This act shall be known and may be cited 
as the Compensation Law. 

Sec. 2. PURPOSE. It is the purpose of this Act to provide a plan 
for classificiation of positions and rates of basic compensation for such 
positions. 

Sec. 3 COVERAGE. This Act shall apply to all positions, officers, 
and employees of the Government of Guam except those whose compensa¬ 
tion is fixed by Public Law 630, Eighty-First Congress of the United States, 
approved August 1, 1950 (Organic Act of Guam). 

Division I - Pay Plan 

Sec. 4. PAY RANGE SCHEDULE. There is hereby established the 
following pay range schedule for positions to which this Act applies and 
which is divided into 55 pay ranges. The rates of basic compensation with 
respect to officers, employees, and positions to which this Act applies 
shall be in accordance with the schedule of per annum rates contained in 
said pay range schedule. Provided, however, that for all officers, em¬ 
ployees, and positions designated in this Act as UNGRADED, Steps ’*D**, 


, and shall not apply. 


Pay Range Schedule 


Pay 

Step 

Step 

Step 

Step 

Step 

Step 

Bange 

A 

B 

C 

D 

E 

F 

1 

$1300 

$1365 

$1430 

$1495 

$1560 

$1638 

2 

1365 

1430 

1495 

1560 

1638 

1716 

3 

1430 

1495 

1560 

1638 

1716 

1794 

4 

1495 

1560 

1638 

1716 

1794 

1885 

5 

1560 

1638 

1716 

1794 

1885 

1976 

6 

1638 

1716 

1794 

1885 

1976 

2080 

7 

1716 

1794 

1885 

1976 

2080 

2184 

8 

1794 

1885 

1976 

2080 

2184 

2288 

9 

1885 

1976 

2080 

2184 

2288 

2392 

10 

1976 

2080 

2184 

2288 

2392 

2496 

11 

2080 

2184 

2288 

2392 

2496 

2600 

12 

2184 

2288 

2392 

2496 

2600 

2730 

13 

2288 

2392 

2496 

2600 

2730 

2860 

14 

2392 

2496 

2600 

2730 

2860 

2990 

15 

2496 

2600 

2730 

2860 

2990 

3120 

16 

2600 

2730 

2860 

2990 

3120 

3276 

17 

2730 

2860 

2990 

3120 

3276 

3432 

18 

2860 

2990 

3120 

3276 

3432 

3588 

19 

2990 

3120 

3276 

3432 

3588 

3770 

20 

3120 

3276 

3432 

3588 

3770 

3952 

21 

3276 

3432 

3588 

3770 

3952 

4160 

22 

3432 

3588 

3770 

3952 

4160 

4368 

23 

3588 

3770 

3952 

4160 

4368 

4576 

24 

3770 

3952 

4160 

4368 

4576 

4784 

25 

3952 

4160 

4368 

4576 

4784 

4992 

26 

4160 

4368 

4576 

4784 

4992 

5200 

27 

4368 

4576 

4784 

4992 

5200 

5460 

28 

4576 

4784 

4992 

5200 

5460 

5720 

29 ' 

4784 

4992 

5200 

5460 

5720 

5980 


step 

E 


Step 

F 


Pay Range Schedule (Cont. -) 


Pay Step 
e A- 


Step 

B 


Step 

C 


Step 

D 
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Service. The classes of positions set forth herein shall constitute the 
classified service and are hereby assigned to the pay ranges established 
in Sec. 4 of this Act as follows: 

A. ¥KGRADED-POSITIONS 
1. Labor and Trades 

Class of Positions Pay Range 

Laborer 8 


Helper - Trades General 8 




Automotive Mechanic 

I 

10 




n 

13 

► 



m 

16 


147 

Carpenter 

I 

10 

>> 



n 

13 




m 

16 






1 ^ 


Cabinet Maker 

I 

10 

w 



n 

13 




m 

16 



Electrician 

I 

10 

> 



n 

13 




m 

16 

r 


Plumber 

I 

10 

w 



n 

13 




m 

16 

■V 




10 



Well DriUer 

I 




n 

13 




m 

16 

v- 


Welder 

I 

10 




n 

13 




m 

16 



Office Equip. Rpm. 

I 

10 




n 

13 




m 

16 



Blacksmith 

I 

10 

1“ ^ 



n 

13 

% 



m 

16 

% 

! 


Machinist 

I 

10 




n 

13 




m 

16 

*■ 


Painter 

I 

10 

1 

, ^ 


Sign Painter 

n 

13 



m 

16 
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Class~Qj^ Positions (Cont.» 


Diesel Mechanic I 

n 

m 

Befrigeration Mech. I 

n 

m 

Power Lineman I 

n 

m 

Communication Tech. 1 

n 

m 

Heavy Equip. Oper. I 

n 

m 

light Equip. Oper. I 

n 

m 


Automotive Serviceman I 

n 

Building Custodian 
Laundry Worker 
Seamstress 

Pumping Station Operator 
Battery Bepairman 
Dispatcher 
Upholsterer 

Gardner (Laborer) I 

n 

Poultry & Livestock Farmer I 

n 

Stevedore 

Winch Operator I 


Stevedore Foreman 

LEADINGMAN 

Laundry 

Labor 


Pay Bange 

11 

14 

17 

11 

14 

17 

11 

14 

17 

11 

14 

17 

11 

14 

17 

8 

11 

14 

8 

11 

8 

8 

8 

8 

10 

11 

12 

8 

11 

12 

15 

10 

11 

14 

14 


10 

11 


31 
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LEADINGMAN (Cont. -) 

Light Equipment Operator 

Painter 

Auto Mechanic 

Blacksmith 

Carpenter 

Cabinet Maker 

Electrician 

Machinist 

Plumber 

Welder 

Heavy Equipment Operator 
Diesel Mechanic 
Power Lineman 
Hefrigeration Mechanic 
FOREMAN 

Laundry 

Labor 

Painter 

Auto Mechanic 

Blacksmith 

Carpenter 

Cabinet Maker 

Electrician 

Machinist 

Plumber 

Welder 

Diesel Mechanic 
Power Lineman 
Refrigeration Mechanic 
Transportation 
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B. GRADED POSITIONS 

Agriculture ! 

Farm Advisor I 

n 

Farm Advisor Supervisor 
Home Demonstration Agent 
Veterinarian 
Entomologist 

Commercial Port 
Cargo Checker I 

n 

Pier Superintendent 
Marine Terminal Supt. 

General Clerical 
Clerk I 

n 

m 

IV 

Supervisor V 

Administrative Assistant 

I 

n 
m 

IV 
I 

n 
m 

IV 


I 

n 

m 

I 

n 

m 


Clerk Typist 

Clerk Steno. 

Court Stenographer 
Recording Secretary 
Chief Clerk of Courts 

Fiscal 

Cashier 

Account Clerk 

Supervisor 


Pay Range 

18 

21 

24 

20 

26 

28 


12 

15 

26 

30 


8 

11 

14 

17 

20 

24 

8 

11 

14 

17 

10 

13 

16 

19 

20 
22 
26 


12 

16 

20 

12 

16 

20 

22 
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Fiscal (Cont. ■) Pay Range 

Auditor 30 

Budget Officer 28 

Storekeeper I 9 

n 12 

m 15 

Warehouse Supervisor 18 

Supply & Pur. Agent (Officer) 28 

Internal Revenue Agent I 16 

n 19 

m 22 

Internal Revenue Officer 24 

Collector of Internal Revenue 28 

Personnel 

Personnel Officer I 20 

n 24 

Employment Service Manager 24 

Miscellaneous 

Telephone Operator I 8 

n 10 

m 12 

149 Library and Education 

Librarian I 8 

n 18 

m 23 

Teacher (Trainee) 9 

I 12 

n 14 

m 16 

IV 18 

V 20 

VI 22 

Principal I 22 

n 25 

(Over 800 pupils) in 28 

School Program Supervisor 28 

Superintendent of Schools 31 
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Le^ apd Land Management 
Legal Service 

Attorney I 

n 

m 


Pay Range 


26 

30 

33 


Land Management 

Property Begistration Clerk 18 

Land Appraiser 20 

Begistrar of Land Titles 22 

Asst. Land Management IMrector 28 

Land Management Director 30 

Inspectional and Law Enforcement 
Policeman - Probationary 8 

Policeman 12 

Policeman • Sergeant 16 

Policeman - Master Sgt. 19 

Policeman - Lieutenant 21 

Policeman * Captain 23 

Detective Sergeant 19 

Detective lieutenant 21 

Police Identification (Xfr. 17 

Police Identification Spec. 19 

Police Lt. Identification Supr, 21 

Police Special Investigator 24 

Asst. Police Chief 26 

PoUce Chief 30 

Prison Guard 10 

Police Matron 11 

Prison Guard Supvr. 15 

Warden 23 

Fire Filter 12 

Fire Sergeant 16 

Fire lieutenant 21 

Fire Chief 23 
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Inspeetional and Law Enforcement (Cont. -) Pay Range 


Guard I 

n 

ABC fospector I 

n 

Customs (Investigation and Inspection) 

Customs & Imm. Inspector I 

n 

Deputy Collector 

Collector of Customs 

Immigration Officer I 

n 

Conunissioner of Immigration 

Claims Investigator 

Land Title Searcher 

PUBUC HEALTH AND HOSPITAL 

8 

10 

18 

24 

15 

18 

22 

24 

22 

24 

30 

18 

20 

Nurse 

I 

14 


n 

16 


m 

18 


IV 

20 

Asst. Supt. 

V 

22 

Superintendent 

VI 

24 

Hospital Administrator 


28 

Physician 

I 

31 


n 

33 


m 

35 

School Dentist 


31 

Sanitarian 

I 

16 


n 

19 


BI 

22 

Sanitary Engineer 


31 

Hospital Attendant 

I 

9 


n 

11 

Pharmacist 


22 

Pharmacist Aide 


14 

Medical Lab. Technician 

I 

16 


n 

20 

X-Ray Technician 

I 

14 


n 

18 
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PtJBUC HEALTH AND HOSPITAL (Cont. -) 


House Mother 
Hospital Housekeeper 

eerine and Allied 


Engineering Aide 


Public Works Gen. Supt. 
Engineer 


Architectural Draftsman 
Architectural Engineer 
Asst, to Director 
Deputy Director 
ASSISTANTS TO DIRECTORS 


Records & Accounts 

28 

Public Works 

28 

Commerce 

28 

Labor 

28 

Personnel 

28 

Education 

28 

Agriculture 

28 

Sec. 7. Assignment of classes of positions to pay ranges; Unclassi- 

fled Service. The Positions set forth herein shall constitute the unclassi¬ 
fied service and are hereby assigned to the pay ranges established in Sec. 

4 of this Act as follows: 


Class of Position 

Pay Range 


(a) Legislative Branch 

Executive Secretary 

(b) Executive Branch 

Assistant Commissioner 
Mimicipal Commissioner 
Chief Commissioner 
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Executive Branch (Cont.») Pay Range 

Attorney General 38 

Commissioner of Public Safety 38 

Director of Agriculture 38 

Director of Commerce 38 

Director of Education 38 

Director of Labor & Personnel 38 

Director of Medical Services 38 

Director of Public Works 38 

Director of Finance 38 

Director of Civilian Defense 30 

ABC Administrator 26 

Election Commissioner 26 

Manager - Transportation, Communication, etc. 26 
Special Asst, to the Governor 28 

(c) Judicial Branch 

Judge I 30 

n 35 

m 38 

Chief Justice 40 


Sec. 8. New positions or classes of positions may be created by 
the Governor when necessary to the efficient performance of the duties 
and functions of the Government. Such positions and classes of positions 
shall be submitted to the Personnel Board within 30 days and shall be 
terminated unless approved by the Personnel Board within 60 days there¬ 
after. This Section however, shall not apply to any and all positions 
specifically required by law to be confirmed by the Guam Congress. 

Sec. 9. Reassignments of Classes to Pay Ranges. New positions 
or classes of positions may be reassignable to other pay ranges by action 
of the Governor when necessary to the efficient pc^rformance of the duties 
and functions of the Government. Such reassignments shall be submitted 
to the Personnel Board within 30 days and shall be terminated unless 
approved by the Personnel Board within 60 days thereafter. This Section 
however, shall not apply to any and all positions specifically required by 
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law to be confirmed by the Guam Congress. 

151 Sec. 10. Hourly Hates of Pay. In the event it is desirable to estab¬ 
lish hourly rates of pay for temporary, seasonal, intermittent, project, 
or part-time employment in any class of positions in the classified service 
the Personnel Director shall determine such hourly rates by dividing by 
2080 the annual pay rates in the range of pay established for the class by 
or under this Act. Normally, Step ''A" in the appropriate pay range shall 
be used in making this calculation, but the Personnel Director however, 
may, with the prior approval and consent of the Personnel Board, authorize 
as compensation for such emplo 3 nnent, hourly rates based on higher steps 
in the pay range if recruitment conditions or other circumstances warrant 
such action. 

Sec. 11. Overseas Differential. In the event it is necessary or 
desirable to recruit officers or employees for the Government of Guam 
from the Continental United States or other territory of the United States, 
the Governor may authorize an overseas pay differential of not to exceed 
twenty-five percent of the minimum rate of pay established for the position 
or for the class by this Act. Such pay differential shall be in addition to 
allowances which may be provided for transportation of the employee, his 
dependents, and his household and personal effects. 

Sec. 12. Conditions Applicable to Pay Ranges. The application of 
the pSLj ranges set forth in this Act shall be subject to the following condi¬ 
tions: 

(a) The rates and ranges of pay shall be considered to be gross 
compensation for full time service, and the value of noaintenance in the 
form of meals, lodging, and the like shall be deducted from the established 
rates of pay. The Personnel Director shall determine the values to be 
placed upon such maintenance, taking into consideration the costs of the 
maintenance provided and the convenience of the Government served there¬ 
by. Maintenance shall not be considered to include the costs of travel 
incurred in connection with official duties. 

(b) The minimum rate of each pay range shall be the normal rate 
for initial employment in the positions and classes assigned thereto. The 
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Personnel Director however, may, with the approval and consent of the 
Personnel Board, authorize initial employment in the class at a higher 
rate in the pay range if such action is warranted by recruitment difficulties 
or by special or unusual qualifications of the individual employed. 

(c) Advancement of employees within the pay ranges established 
for their positions shall be based upon quality of work and length of serv¬ 
ice in a manner to be determined by the personnel rules. 

Sec. 13. Initial Application of Pay Plan. On the effective date of 
this Act the pay rates of employees to whom this Act applies shall be 
adjusted to the rates provided in this Act in the following manner: 

(a) Employees paid at rates below the minimum rate established 
for their class of positions by this Act shall have their pay rates increased 
to the minimum rate for the class. 

(b) Employees paid at rates falling within a pay range but below the 
maximum rate established for their class of positions by this Act shall be 
increased to the rate in the pay range next above their pay rates. 

(c) Employees paid at rates at or above the maximum rate established 
by this Act for their class of positions shall be neither increased nor de¬ 
creased in pay unless a general reduction in pay rates of officers and em¬ 
ployees of the Government is placed into effect. 

(d) Officers and employees working under contract and whose salary 
exceeds the maximum rate established by this Act for their class of posi¬ 
tions shall be terminated upon completion of such existing contracts, and 
may be reemployed only in accordance with the pay rates established by 
this Act for their respective positions. 

(e) Increases in pay rates provided for in this Section shall be retro¬ 
active to August 1, 1950. 

Sec. 14. Separability of Provisions. If any provision of this Act 
is declared to be invalid such decision shall not affect the validity of the 
remaining provisions. 

Sec. 15. Appropriation Authorized. There are hereby authorized 
to be appropriated such sums as may be necessary to carry out the pro¬ 
visions of this Act. 
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Sec. 16. Effective Date. This Act shall become effective upon 
approval by the Governor to operate upon passage by the Guam Congress 
and approval by the Governor of the Division on Classification of Pay 
ranges. 

Approved January 11, 1951 


EXHIBIT ”4” 

MEMORANDUM January 18, 1951 

To: Mr. Norman A. Peltier, Dept, of Public Safety 

From: Director of Personnel 

Subject: Guam Government employees who receive TPD 

Changes in pay schedules probably give rise to more rumors — and 
rumors of rumors — than any other one governmental activity. The prep¬ 
aration, reconunendation, and enactment of the new compensation law for 
the Government of Guam employees has had the same result. 

The new law is an attempt to install a personnel pay plan which will 
introduce the accepted methods of Governmental pay, with the modifica¬ 
tions which are necessary for local conditions. Out of the total Govern¬ 
ment of Guam employment of approximately 1600, there are now 97 who 
were recruited from the Mainland or Hawaii and who are, thus, qualified 
to receive the territorial post differential. All of these persons are em¬ 
ployed under contract which specifies most of the terms and conditions of 
their employment and contains an expiration clause. 

You are one of the 97 persons who is covered by contract in this 
fashion. The recently enacted law specifically states that no salaries will 
be reduced as a result of its enactment. The Government of Guam will 
continue to observe the terms of your contract xmtil its expiration, at 
which time you will be eligible to negotiate a new contract under the terms 
of the new law, which, in most cases, will then be possible without any 
reduction in your present total compensation. 

The Government of Guam is recommending to the hiterior Depart¬ 
ment that all personnel now under contract as off-is land recruitments 
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and receiving TPD be considered as bound by a contract with the Interior 
Department, which details them to serve with the Government of Guam. 

Persons who wish to negotiate a new contract with the Government 
of Guam may do so with the Personnel Office and it is suggested that they 
see Mr. Slaughter. The advantages of this are that the new pay law may 
provide some upward revision of the salary scale for some positions in 
the off-island recruitment group. It also has the advantage that it would 
appear to establish the employee as in the employ of the local government 
and, thus, not an employee of the Federal Government in accordance with 
Internal Revenue Act of 1950. 

Persons who wish to remain under their present contracts and con¬ 
sider that they were employed by the Interior Department for detail to the 
Government of Guam may do so. The advantage to this would be that if 
they had substantial Federal Civil Service, they could continue to make 
retirement payments and would feel that their Federal Civil Service re¬ 
mained unbroken. The disadvantage of this would be that it would appear 
to be an election by the employee to be considered a Federal employee 
153 under the Internal Revenue Act of 1950 and, liierefore, subject to 

income tax for the calendar year 1950, if such tax remains applicable. 

The Personnel Office will assume that unless an employee requests 

execution of a new contract with the Government of Guam he wishes to be 

considered an employee under contract with the Interior Department. 

Manuel U. Lujan (Signed) 
MANUEL U. LUGAN, 

Acting Director of Personnel 


To: Director of Labor and Personnel _I request an interview. 

From: _ _I wish to remain in my 

present status. 



EXHIBIT ’’5" 

COPY 

UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D. C. 

October 8, 1951 

Mr. Norman Peltier 

c/o Honorable Leverett Saltonstall 

United States Senate 

Dear Mr. Peltier: 

Further reference is made to your appeal to the Commission under 
Section 14 of the Veterans’ Preference Act of 1944, as amended, relative 
to an alleged removal from a position with the U. S. Department of the 
Interior, Government of Guam, effective May 12, 1951. 

The Commission’s investigation of your appeal discloses that you 
received an excepted appointment to a position with the Navy Department, 
Naval Supply Center, Guam, M. I., on March 23, 1949; that on January 
1, 1950, you received an intra-agency transfer to the Naval Government 
of Guam; and that on June 25, 1950, you were transferred from the Navy 
Department, Naval Government of Guam, to the Department of the Interior 
Government of Guam, in the position of Fire Marshal. 

On August 1, 1950, the President approved the Organic Act of Guam, 
Public Law 630, 81st Congress, which provided a civil government for 
Guam independent of the Federal civil service. Under date of September 
25, 1950, you signed a ’’Renewal Employment Agreement; Authorization 
for Employment and Travel” with the Government of Guam for the position 
of Fire Marshal, Department of Civil Police, Government of Guam. This 
renewal agreement or contract, a copy of which is in the Commission’s 
appeal file, clearly specified that you were accepting employment with the 
Government of Guam. There is nothing in the September 25th agreement 
that states or implies that you would continue as an Interior Department 
employee on detail to the Government of Guam. As you are aware, the 
reason for the signing of the September 25th agreement was the fact that 
you had completed your term of service under the contract that you had 
held during your Interior Department employment. From the foregoing it 
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I 

I 

is evident that your act of signing the September 25, !l950, agreement or 
contract operated to terminate your emplo 3 niient witti the Department of 
the Interior and commence your employment with th^ Government of Guam. 

I 

155 In your appeal you have placed considerable exhphasis on a memo¬ 

randum directed to you by the Acting Director of Personnel, Manuel U. 
Lujan, imder date of January 18, 1951. A study of the January 18, 1951 

I 

memorandum indicates that it was directed to you in' error and could have 
no effect upon your emplo 3 mient status at that time. ; This view, incidentally, 
is supported by the opinion of the Acting Governor of Guam, R. H. Herman, 
as indicated in his letter of September 13, 1951, in the Commission's 
appeal file. The wording of the January 18, 1951, memorandum evidences 
that it was meant for application only to Interior Department employees 
who were at that time serving out imcompleted contractual terms on the 
basis of agreements or contracts made with the Department. At that time, 
however, you had completed the contract under which you served in the 
Interior Department and had signed a new agreement or contract with the 
Government of Guam. Obviously, the statements in the January 18, 1951, 
memorandum were not meant for you as an employee of the Guam Govern¬ 
ment and could not be applied to you. 

It is quite evident from the information in the Commission's appeal 
file that during the period with which we are concerned in your case, con¬ 
fusion existed with respect to personnel matters on Guam. It is quite 
possible that this confusion resulted in misinformation being given to you 
which erroneously led you to believe that your emplo 3 mient with the De¬ 
partment of the Interior had con^ued. 

And examination of the Organic Act of Guam and of your agreement 
or contract of September 25, 1950, permits of no other decision than that 
existed no Federal position with the Interior Department on Guam that you 
could have been the incumbent of at that time. On September 25, 1950, no 
agency of the Interior Department existed on Guam in which you could have 
occupied the position of Fire Marshal. Consequently, there can be no 
other conclusion but that you were an employee of the Government of Guam 
subsequent to September 25, 1950. 


In your appeal you have directed attention to the statement in the 
April 12, 1951 letter of Mr. M. C. Frost, Commissioner of Public Safety, 
Government of Guam, that you are entitled to the benefits of Section 14 of 
the Veterans* Preference Act. You have also directed attention to the fact 
that the Standard Form 50, Notification of Personnel Action, relative to 
your removal on May 12, 1951, reads that you were an employee of the 
Department of the Interior. There can be no argument that in the face of 
such statements, your belief that you were an employee of the Interior 
Department when dismissed is entirely reasonable. Nevertheless, such 
statements cannot operate to alter the facts as they exist. Your employ¬ 
ment status is governed by the agreement or contract imder which you 
served and erroneous statements of the type indicated cannot have the 
effect of changing such status. 

Under all of the facts and circumstances of your case it does not 
appear that you were a preference eligible employee within the meaning 
of Section 2 of the Veterans* Preference Act at the time of your dismissal 
on May 12, 1951. Hence, you are not entitled to the benefits of Section 
14 of the Act in connection with such dismissal and your appeal to the 
Commission cannot be entertained. 

156 No further appeal from this decision will be entertained unless it is 

submitted to the Commissioners, U. S. Civil Service Commission, Wash¬ 
ington 25, D. C., within seven (7) days after the receipt of this decision. 
Notification of the further appeal should be given to this office in order that 
the file of the case may be transmitted to the Commissioners. Regulations 
provide that the Commission* s Board of Appeals and Review will review 
the record on the apx}eal and grant a hearing in its discretion. If a hearing 
is desired, a specific request for such hearing should be made at the time 
of the further appeal, and substantial reasons stated for its necessity. 
Pertinent evidence and representations in writing should be submitted with 
the aj^eal to the Commissioners. 

Very truly yours, 

ALFRED KLEIN 

Chief Law Officer 
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United States Civil Service Commission 
Washington, D. C. 


January 8, 1952 


Mr. Norman A. Peltier 
Gordon Hotel 

916 Sixteenth Street, N. W. 

Washington, D. C. 

Dear Mr. Peltier: 

Heference is made to your appeal from the decision of the Commis¬ 
sion’s Chief Law Officer that you were not a preference eligible within the 
meaning of Section 2 of the Veterans’ Preference Act of 1944 at the time 
you were dismissed from a position on the Island of Guam, effective May 

12, 1951, and not entitled to an appeal under Section 14 of the above act. 

The decision of the Chief Law Officer was based on the considera¬ 
tions set forth in his letter to you dated October 8, 1951. 

The Commission’s Board of Appeals and Review after careful con¬ 
sideration of all the facts and circumstances in your case, including the 
representations made by you in the hearing before the Board on November 

13, 1951, as well as the information contained in your letter of October 
12, 1951, has found that the finding of the Chief Law Officer was proper 
and that finding has been affirmed. In arriving at this decision it was 
considered by the Board of Appeals and Review that the only emplo 3 nment 
agreement which warranted your retention on the Lsland of Guam was the 
’’renewal contract” which you signed on September 25, 1950. An examina¬ 
tion of this contract clearly discloses that it is a contract for emplo 3 nment 
with the ’’Government of Guam”. In addition to this, under the provisions 
of the Organic Act of Guam, which became effective on August 1, 1950, 
the Department of the Interior no longer has any jurisdiction over em¬ 
ployees on the Island of Guam except those who were specifically employ¬ 
ees of the Interior Department and who were on loan or were detailed to 
the Government of Guam. There has been nothing presented to indicate 
that you were in that class of employees. In view of the above, it is the 
finding of the Board that you could not be classified as a ’’Federal Employ¬ 
ee” as described in Section 2 of the Veterans’ Preference Act of 1944 and 
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thus would not be eligible to appeal under the provisions of Section 14 of 
that Act. 


Very respectfully, 

/s/ Charles B. Anderson 
Charles B. Anderson, Chairman 
Board of Appeals and Beview 

CC: Honorable Leverett Saltonstall, United States Senate 
cc: Mr. James P. Davis, Director, Office of Territories, United States 
Department of the Interior, Washington 25, D. C. 
cc: Director, Department of Labor, Government of Guam, Agana, Giiam, 
cc: Chief Law Officer I. 

CC: Service Becord Division 
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EXHIBIT ’’2" 
Exhibit ”A" 

GOVEBNMENT OF GUAM 
AGANA 


Sept. 23, 1950 

To: Norman A, Peltier, Fire Marshal, GS-9, $4600.00 per annum 
(Plus TPD $1150.00 per annum). Dept, of Civil Police, Govt, of 
Guam 

Sub^ Benewal Emplo 3 mient Agreement; Authorization for Employment 
and Travel 

Bef: (a) Standardized Government Travel Begulations, as amended 

1. You are hereby tendered a renewal agreement for 24 months or such 
part thereof as your services may be necessary in the above position, 
effective the date you leave from San Francisco, California by surface or 
air. Your travel from the United States is to begin on or before: 

2. You will be allowed 300 pounds of baggage when traveling by ship 
and 65 pounds by air. 

3. While enroute from the United States you will be carried as in a 
duty status on the rolls of your duty station for the usual time consumed 
in travel, and will be paid at the hourly rate or per annum rate of pay for 
your position, as indicated for those days which are within the administra¬ 
tive work week. Your records will be carried by the Governor of Guam 
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of your duty station. The selection of an indirect route for your conven¬ 
ience shall not increase the amount of travel time for which you will be 
paid. 

4. (Before proceeding to your home) you will contact the Records and 
Accounts Department to make reservations for yo\ir return to your duty 
station at the time your approved leave will expire, and plan your arrival 
at the port of embarkation accordingly. That office will furnish you sur¬ 
face or air transportation to your duty station, whichever is more con¬ 
venient to the Government. 

CAUTION: The date of your departure should be on or before the 
expiration of your approved leave. Your failure to report for return 
transportation by the time scheduled may result in your removal for 
abandonment of position. Any request for an extension of the period 
of authorized leave must be submitted to your activity in advance of 
the expiration of authorized leave, and must specify the reason for 
the desired extension. Should your annual leave expire prior to the 
date of your departure from the United States, you will be carried 
on the rolls in a leave without pay status. 

5. If your point of hire is beyond San Francisco, California, and if you 
are not authorized travel by automobile, the Records and Accounts Office 
will issue the necessary transportation to return you to San Francisco en- 
route to your duty station as indicated below and the same will be noted 
hereon: 

(a) Necessary commercial rail transportation, including Pullman 

is authorized from not necessary _to San Francisco, 

California. T/R No. (complete rail routing, date and estimated 
cost). 

(b) As it is more economical and more advantageous to the United 
States, you are authorized to travel by privately-owned auto¬ 
mobile from not necessary to San Francisco, California. 

If transportation is authorized by privately owned automobile, you will be 
allowed 7? per mile via the most direct route to the port of entry from 
XX , but not to exceed cost of first-class common carrier including 







Pullman accommodations. When traveling with dependents, their names 

and ages should be included in the travel voucher. 

CERTIFIED TO ME A TRUE COPY: /s/ [ iUegible] 

S. C. Florues, Asst, to Director 
of Personnel. 

159 6. If commercial ship or air transportation is furnished, no sub¬ 

sistence ei^nses will be allowed as ticket includes subsistence. While 
in a travel status within the continental United States, you will be allowed 
$9.00 per diem in lieu of actual subsistence expenses not to exceed the 
usual time consiuned in travel between these points by common carrier, 
except that no per diem will be allowed if travel is via commercial air as 
ticket includes subsistence. 

7. In the event you are delayed through no fault of your own while en- 
route awaiting transportation to your duty station beyond the continental 

limits of the United States, you will be allowed $_ [ illegible] per diem 

in lieu of actual subsistence expenses while in travel status and awaiting 
transportation in the continental United States. You will be required to 
show that the delay in travel was not for personal reasons and was caused 
by circumstances beyond your control before payment of your per diem 
claim will be made. Written statements as to the cause and duration of 
delay in travel must be secured from Transportation Officers at the time 
of layover. 

8. Upon your return to Guam, you are instructed to submit aiilaim for 
travel e;q)enses from your point of hire to your duty station. The Depart¬ 
ment of Labor will supply you with the necessary forms. 

9. In accordance with Public Law 600, 79th Congress, approved 2 
August 1946, you are entitled to expenses of transportation of your im¬ 
mediate family and household goods and effects from place of your actual 
residence at time of original appointment to your duty station. However, 
authorization for the transpoirtation of your immediate family must be 
secured from the Governor and is subject to the availability of housing 
accommodations. 

10. The cost of this travel shall be charged to General Fund, Govern¬ 
ment of Guam 1951. 


11. While this renewal is to the position shown on the first page hereof, 
you are subject to transfer or reassignment at the discretion of the Gov¬ 
ernor to any position for which you are qualified and eligible within the 
geographic area at any time during the period of this agreement provided 
there is no reduction in your pay. The rate of pay under which you are 
hereby appointed is subject to such adjustment as may occur at any time 
during the period of your emplo 3 mient by operation of law, including statu¬ 
tory enactment, promulgation of a revised schedule of wages or by re¬ 
allocation of your position by competent classification authority. 

12. Upon completion of the period of service specified in this agreement, 
you may exercise the option of accepting return transportation as soon as 
available thereafter or you may continue to serve in the same position or 
in any position to which reassigned or transferred for a longer period 
provided your services are needed. In the event you are continued in 
employment after the expiration of the period of service provided above, 
you may apply for return transportation at any time and the same will be 
provided as soon as practicable. After the termination of the period spe¬ 
cified above, should you resign for the purpose of remaining overseas or 
should you be removed for cause, return transportation will be offered at 
the earliest practicable time thereafter and failure on your part to accept 
will constitute a waiver of your right to such transportation under the pro¬ 
visions of this agreement. At any time after your specified service has 
expired you will be furnished transportation and subsistence, as specified 
herein, allowed shipment of household effects and transportation of depend¬ 
ents to the place from which appointed and allowed travel time enroute 
from your duty station to the port of disembarkation in the United States, 
provided that the selection of an indirect passage for your convenience 
shall not increase the amoimt of travel time for which you will be paid. 

CERTIFIED TO BE A TRUE COPY: /s/ [ illegible] 

S. C. FLORUES, Asst, to 
Director of Personnel. 

160 13. During the period of this agreement should unforeseen emer¬ 

gency arise in the nature of serious illness or death of a member of your 
immediate family (father, mother, husband, wife, or children) which 
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requires your Immediate presence in continental United States, the Gov¬ 
ernor is authorized, providing verification of the actual need for your 
return is established to his satisfaction, to terminate your employment 
without prejudice and furnish you with transportation to the nearest port 
in the United States. The Governor shall request in the usual manner 
verification of the existence and extent of the emergency by the American 
Red Cross or other equally appropriate source. 

14. Should your health become so impaired through no fault of your own 
during the period of this employment as to justify the head of the establish¬ 
ment to recommend youT return to the United States, based upon examina¬ 
tion and report of a medical officer, you will be returned at the expense 

of the Government to the place from which recruited. 

15. I, the undersigned, do hereby accept employment with the Govem- 
m^t of Guam, and in consideration of the transportation and subsistence 
provided by the Government of Guam from beginning point of travel to duty 
station, I agree to fulfill the terms of this employment agreement. 

16. Further, I, the undersigned, do hereby agree that if I fail to fulfill 

the terms of this emplo 3 mient agreement by resigning, vacating the posi¬ 
tion without authority or if I am removed for cause before the ejq>iratiQn 
of the period of this agreement, I will, upon demand, repay to the Govern¬ 
ment of Guam a sum of money equivalent to that expended by the Govern¬ 
ment of Guam for my transportation _[ illegible] subsistence and 

transportation of dependents and cost of shipment of household effects, if 
involved, from beginning point of travel to duty station, and I authorize 
the Government of Guam to withhold any final pay due me to apply against 
or to liquidate any indebtedness arising from a violation of this employ¬ 
ment agreemoit. Further, I understand and agree that in this event return 
transportation to the United States at Government expense will not be fur¬ 
nished. 

Witness my hand and seal this 25th day of Sept., 1950 at Agana, Guam. 

/s/ Norman A. Peltier 
^ (Signature of Appointee) 

17. The Government of Guam, through its representatives, does hereby 
agree it will have no further claims on the appointee for the funds 


expended under this agreement if the appointee fulfills the terms of this 

employment agreement, or _[ illegible] involuntarily removed 

without delinquency or misconduct from employment _[ illegible] 

of the Government at any time subsequent to the date of _[ illegible] 

at duty station. 

For the Governor: 

ROBEHT E. KLOSKE 
Asst. Director of Personnel 

CERTIFIED TO BE A TRUE COPY : 

/s/ [ iUegible] 

S. C. Florues, 

Asst, to Director of Personnel. 


161 [ Filed Oct. 28, 1955] 

TERRITORY OF GUAM ) g g 
MUNICIPALITY OF AGANA ) 

AFFIDAVIT 

I, Richard F. Taitano, being first duly sworn on oath, depose and 

say: 

That I am the Director of Finance of the Government of Guam and 
have been since April 28, 1952. 

That the records of the Department of Finance and the Treasurer 
of Guam, which are under my supervision as Director of Finance, disclose 
that: The Federal grant to the Government of Guam in the General Appro¬ 
priations Act, 1951 (64 Stat. 595, 694) was comingled with local revenues 
of the Government of Guam in the General Fund of the Government of Guam; 
that the salaries of the employees of the Territorial Government of Guam 
from August 1, 1950 were paid from the General Fund of the Government 
of Guam an^ such other funds of the Government of Guam as designated by 
law or executive order 

/s/ Richard F. Taitano 
RICHARD F. TAITANO 
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Subscribed and sworn to before me this 11th day of October, 1955. 

/s/ Guellermo Hart Cruz 

GUELLERMO HART CRUZ 
Notary Public in and for the 
territory of Guam 

My commission e^ires December 15, 1956. 


162 [Filed Oct. 28. 1955] 

DISTRICT OF COLUMBIA ) 4 ^ 

CITY OF WASHINGTON ) 

AFFIDAVIT 

D. Otis Beasley, being first duly sworn on oath, deposes and says: 

That he is the Administrative Assistant Secretary of the Department 
of the Interior and that he has held that position since September 1, 1952. 

That the Organic Act of Guam of August 1, 1950, sets forth the 
positions in the Government of Guam which are held by Federal employees. 
That these positions are restricted to the Governor and the Secretary of 
Guam and certain employees of the Guam judiciary. That there are not 
now and have not been since August 1, 1950, any other Federal employees 
in the Government of Guam except for certain employees who, for a brief 
period following August 1, 1950, retained the status of Federal employees 
by virtue of Department of the Interior employment agreements. That as 
these agreements terminated, the holders of such positions ceased to be 
Federal employees. That the Department of the Interior was not a party 
to the negotiation of new contracts for these positions upon the expiration 
of the aforementioned Department of the Interior employment agreements, 
nor was the government of Guam, in negotiating such new agreements, 
acting as an agent for the Department of the Interior or the Federal Gov¬ 
ernment. That the Government of Guam is not and after August 1, 1950, 
was not an agency of the Department of the Interior or the Federal Govern¬ 
ment. That as a consequence, Norman Peltier’s emplo 3 nnent agreement 
of September 25, 1950, was with the Government of Guam, not with the 


United States, and it conferred upon him territorial, not Federal, employ¬ 
ment status. 

/s/ D. Otis Beasley 

Administrative Asst. Secretary 

Subscribed and sworn to before me this 20th day of October, 1955. 

/s/ Mary H. Williams 

Notary Public, District of 
Columbia 

My commission expires July 14, 1960. 


163 [ FUed Oct. 28, 1955] 

DISTRICT OF COLUMBIA ) gg 
CITY OF WASHINGTON ) 

AFFIDAVIT 

Anthony T. Lausi, being first duly sworn on oath, deposes and says: 

That he is the Director of the Office of Territories, Department of 
the Interior, and has been from May 1, 1955, and prior to such time was 
Deputy Director, Office of Territories, Department of the hiterior, from 
July 1, 1953. That he is familiar with certain asp<?cts of the employment 
status of various employees of the Government of Guam during 1950 and 
1951. That after August 1, 1950, the territorial government of Guam, 
created by the Guam Organic Act of August 1, 1950, had in its employ only 
territorial government employees, except for certain specified employees 
of the territorial government who held Federal positions specifically en¬ 
umerated in the Organic Act, and except for certain individuals with un¬ 
expired emplo 3 mient agreements with the Federal Government. That these 
Federal positions specified in the Organic Act were then and are now only 
those of the Governor and the Secretary of Guam and certain employees 
of the Guam judiciary. That there existed on Guam subsequent to August 
1, 1950, certain employees with unexpired Federal Government employ¬ 
ment agreements which extended their employment status with the Federal 
Government beyond August 1, 1950. That the Government of Guam honored 
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these contracts. That there were numerous persons who, upon the ex¬ 
piration of their Federal Government employment agreements, entered 
into employment agreements subsequent to August 1, 1950, with the Gov¬ 
ernment of Guam for positions that were not Federal Government positions, 
but were territorial positions with the Government of Guam, there being 
no Federal positions in the Government of Guam other than those set forth 
164 in the aforementioned Organic Act. That the status of each employee, 
as a Federal employee or a territorial employee, was governed subsequent 
to August 1, 1950, either by the provisions of the said Oi^anic Act of Guam, 
or by the terms of his unei^ired Federal employment agreement. 

That the foregoing served as fundamentals with respect to personnel 
matters, along with Public Law 4, First Guam Legislature, First Special 
Session, which established a classification system for territorial employ¬ 
ees. That after August 1, 1950, no employee in the Government of Guam 
could have had the status of a Federal employee except for those named 
in the Organic Act and those with unexpired Federal employment agree¬ 
ments, because the Government of Guam was not then and is not now an 
agency of the Interior Department or of the Federal Government. That 
Norman Peltier, when his employment agreement with the United States 
terminated in September 1950, ceased to be a Federal employee, and 
upon the signing of a new agreement with the Government of Guam on 
September 25, 1950, became a territorial employee. 

/s/ Anthony T. Lausi 
Anthony T. Lausi 

Subscribed and sworn to before me this 25th day of October, 1955, at 
Washington, D. C. 

/s/ Mary H. Williams 
Notary Public 


My commission expires July 14, 1960. 


165 


[ FUed Oct. 28, 19551 
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EXHIBIT ”1" 


Standard Form 113A 
Revised, December 1950 
Promulgated by the 
U. S Civil Service Commission 
Federal Personnel Manual ChajJter R1 

QUARTERLY REPORT OF 
FEDERAL CIVILIAN EMPLOYMENT 

(See Instructions on Reverse) 


Department or Agency Code 
Department of Interior 

Other Or{|:anizational Unit Code 
Government of Guam 

Month and Year Code 

Quarter c^nding 
31 March 1951 


T Outside Continental Continent^ 

United States _ United States 

A Territories and Foreign 

L Possessions Countries 
(A) (B) _ (C) (D) (E) 

1 1 Total paid employees 7 7 

Type of appointment: 

2 2 Excepted 7 7 

2 3 Competitive 0 0 

Excepted: 

3 4 Ifemporary, limited 

period 4 4 

3 5 Other 3 3 

Competitive: 

4 6 Permanent and pro- 

bational 0 0 

4 7 Permanent employees 

indefinite action 0 0 

4 8 Indefinite appointment, 

civil service action 0 0 

4 9 Indefinite appointment, 

without status 0 0 

4 10 Temporary, limited 

period 0 0 

Method of salary determination: 

5 11 Classification Act of 

1949 4 4 

5 12 Wage Board 0 0 


C ^ 
O n 

? N 
^ o. 



U O Q H 
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T Outside Continental Continental 

O United States _ United States 

T Territories and Foreign 
A Possessions Countries 
L 

(A) (B) _ (C) (D) (E) 

5 13 Other 3 3 

Veteran preference: 

1 14 Employees entitled to 

veteran preference 2 2 

2 15 Ex-service men (ex¬ 

clude women) 2 2 

3 16 Wives, widows, and 

mothers (10 points) 0 0 

4 17 Disabled ex-service 

persons (10 points) 0 0 

Other personnel data: 

5 18 Women 3 3 

19 

20 
21 
22 

23 

24 

25 



Remarks: 

I certify that this report is true and accurate to the best of my knowledge 
and belief 

ALBERT C, SLAUGHTER Director of Personnel Dept, of L^or 

(Signaturel (Official Position) (Location) 


GOVERNMENT OF GUAM 
AGANA 


AprU 6, 1951 


C 
O 
P 
Y 

D. H. Nucker, Chief 
Administrative Division 
Office of Territories 
Department of the Interior 
Washington^ D. C. 

Dear Mr Nucker: 

As requested by your letter of March 10, 1950, there are forwarded 
herewith, the following reports for the month of March 1951. 

(a) Monthly report for federal civilian employment. 

(b) Quarterly report of federal civilian employment. 

Sincerely yours, 

ALBERT C. SLAUGHTER 
Director, Dept, of Labor 


EXHIBIT 


Standard Form 113 
Revised December 1950 
Promulgated by the U. S. Civil 
Service Commission 
Federal Personnel, 

Manual Chapter R1 

MONTHLY REPORT 
OF FEDERAL CIVILIAN EMPLOYMENT 
(See Instructions on Reverse) 


Department or Agency 
Department ol; Interior 

Other Organizational Unit 
Government of Guam 

Month and Year 
April 1951 


Code 

Code 

Code 


C 

O 

D 

E 


L T 

n SECTION I O 

e PAID EMPLOYMENT T 
N A 

L 

_ m 


Outside Contmental Continental 

United States _ United States 

Territories and Foreign 
Possessions Countries 

(B) _ (C) (D) (E) 


1 1 Total paid employees 7 7 

2 2 Total part-time inter¬ 
mittent employees 2 2 

Wage board 0 0 


4 


3 



1 SECTION I 

^ PAID EMPLOYMENT 
o. 


Outside Continental Continental 

United States _ United States 

Territories and Foreign 
Possessions Countries 


Total full-time employ¬ 
ees 5 

Wage board 0 

Temporary, limited 4 

Wages and salaries earned 
in previous calendar 
month $3,! 


8 Lump-sum payments, 
paid previous month 

9 Employees without 

compensation 


$3,135.15 $3,135.15 


$ 830.83 $ 830.83 


SECTION n 

PERSCMNEL ACTIONS 



35 Promotions, Total 0 Veterans 0 Demotions, Total 0 Veterans 0 

36 Appointments of jAysically impaired. Total 0 Veterans ^ 

37 40 


I certify that this report is true and accurate to the best of my knowledge 
and belief. 

Albert C Slaughter Director of Personnel Dept, of Labor April 6, 1951 


Official Position) (Location 




[ Filed Nov. 23, 19551 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

NORMAN A. FSLTIER, ) 

Plaintiff, ) 

„„ ) Civil Action No. 

) 5304.53 

DOUGLAS McKAY, et al [ FRED A. SEATON] ) 

Defendants | 

MOTION TO STRIKE AFFIDAVITS 

Comes now plaintiff, Norman A. Peltier, by his attorney, and moves 
the Court to strike the affidavits of Ford Q. Elvidge, R. S. Herman, D. 

Otis Beasley, and Anthony T. Lausi, filed herein to support the defendants' 
motion for summary judgment, and for groimds therefor, says; 

1. That said affidavits are not admissible for the purpose for which 
submitted because they are (a) not made on personal knowledge, (b) attempt 
to set forth facts which would not be admissible in evidence, (c) fail to show 
affirmatively that the affiant would be competent to testify to the matters 
contained in said affidavits, and (d) refer to papers or records of which 
sworn or certified copies are not attached, all of which is more fully 
shown, as follows: 

A. Affidavit of Ford Q« Elvidge 

(a) This affidavit does not show that it was made on personal knowl. 
edge, but on the contrary shows that the affiant did not become Governor 
until nearly two years after the events which he recites in the affidavit, 
and his statements concerning these matters are hearsay, and inadmissible 
in evidence. 

(b) Paragraph 2, sections (a) to (e), in addition to being hearsay, 
are no more than conclusions of ultimate fact, and contain references to 
papers of which no sworn or certified copies are attached. 

(c) Paragraph 3 refers to a photostatic copy of a certain form 
attached to the affidavit, but this is not certified or sworn to be a true 


copy. 

(d) Paragraph 4 contains a vague reference to certain records and 
their contents, and an attachment called "Federal Civilian Employees 
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Covered by April 6 and May 3, 1951 (Government of Guam)" is apparently 
intended to be the source of the statement in the affidavit, but it is not 
certified or sworn to. 

68 (e) Paragraph 5 is general and conclusionary, and goes to the prin¬ 

cipal question in the case as the pleadings will show, and presents as an 
ultimate fact that which it is the province of the Court to determine. 

(f} Other attachments to the affidavit, not mentioned specifically 
therein as exhibits, are unsworn and uncertified, and are of no legal effect. 

B. Affidavit of R. S- Herman 

(a) This affidavit does not show that any statement contained therein 
is made on personal knowledge, and the representation that he is Secretary 
of Guam and at times pro tern Governor are meaningless insofar as his 
capacity to testify to the matters contained in the affidavit are concerned, 
which must be affirmatively shown. 

(b) Paragraph 2, sections (a) to (d) inclusive are objectionable as a 
reference to papers or records which should be accompanied by a certifi¬ 
cation of their correctness when attached or served with the affidavit. 

(c) Paragraph 2(e) is an ultimate conclusion of fact to be foimd by 
the Court, and goes to the issue of the case as shown by the pleadings. 

(d) Paragraph 3 is mere generalization which is at best a statement 
of ultimate fact. 

(e) Paragraph 4 goes to the fundamental issue of the case and as¬ 
serts the execution of a contract which raised the very issue on which the 
case hinges. 

(f ) Paragraph 5 is a legal interpretation of the law alluded to therein, 
and the copy attached as Exhibit "3" is neither sworn to or certified. 

(g) Paragraph 6 refers to an exhibit attached which is not sworn to 
or verified. 

(h) Paragraph 7 is a legal conclusion and contains reference to an 
exhibit not sworn to or verified. 

(i) Paragraph 8 is hearsay and inadmissible in evidence. 

(j) Paragraph 9 is a conclusion of fact. 

(k) Paragraph 10 is hearsay. 
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(l) Paragraph 11 refers to a paper attached to the affidavit, but it 
is not sworn to or certified. 

(m) Paragraph 12 refers to a paper attached as an exhibit, but it is 
not sworn to or certified 

(n) Paragraph 13 is a legal conclusion. 

(o) Paragraph 14 if it has any meaning, is a statement of ultimate 

fact. 

(p) Paragraph 15 is a conclusion of law and goes to the issue of the 

case. 

(q) Paragraph 16 contains a mixture of conclusions of law and 
statements of ultimate fact, and in addition is hearsay. 

C. Affidavit of D. Otis Beasley . 

(a) This affidavit is objectionable because it is not made on personal 
knowledge, makes no affirmative showing that affiant would be competent 
to testify, which he would not be, and shows on i1:s face that affiant was 
not in the position from which he derives his information at the time the 
events which inspired the suit occurred. 

(b) The statements contained in the affidavit are hearsay, conclu¬ 
sions of law and of ultimate fact and is no more than an argument or a 
dissertation on department policy. 

D. Affidavit of Anthony T. Lausi . 

(a) This affidavit is objectionable because not made on personal 
knowledge, showing on its face that affiant*s connection with the office 
from which obtains his asserted knowledge did not begin until more than 
two years after the events occurred which gave rise to the instant suit. 
There is no affirmative showing that affiant could testify on the matters 
contained in the affidavit, and it is clear from the affidavit that he could 
not. 

(b) This affidavit consists of hearsay, conclusions of law and of 
ultimate fact, and at best is a thumbnail sketch of affiant* s imderstanding 
of the history of the administration of Guam by tlie Interior Department, 
as he has heard it. 

2. And for such further reasons as may appear upon the hearing 
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of this motion. 

/s/ John Henry Fallon, 
John Henry Fallon, 
Attoniey for Plaintiff 

(CERTIFICATE OF SERVICE) 
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[FUed Jan. 24, 1956] 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

NORMAN A. PELTIER, ) 

Plaintiff, ) 

^ ) Civil Action No. 5304-53 

DOUGLAS McKAY, [FREDA. SEATON] ) 

Secretary of the Interior, et al, ) 

Defendants. ) 

ORD ER 

This cause having come on to be heard on plaintiff s motion to strike 
affidavits, and it appearing to the Court after consideration of the plead¬ 
ings and hearing argument of counsel for the respective parties in open 
Court, that the affidavits in question substantially comply with the provi¬ 


sions of Rule 56(e}, it is therefore this 24th day of January, 1956, 

ORDERED that the motion to strike the affidavits be and the same 
hereby is denied. 

/s/ Joseph C. McGarraghy 

JVDGE 

(CERTIFICATE OF SERVICE) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


NORMAN A. PELTIER, 

Plaintiff, 


vs 


) 

) 

) Civil Action No. 5304-53 


I 

i 
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DOUGLAS McKAY, [FRED A. SEATON] | 

Secretary of Interior, et al., | 

Defendants I 

OPPOSITION TO DEFENDANT’S MOTIO^I 
FOR SUMMARY JUDGMENT; AND MOTION 
FOR SUMMARY JUDGMENT FOR PLAINTIFF 

Comes now plaintiff, Norman A. Peltier, by his attorney and says 

I 

that the Court must deny the motion of defendants foil summary judgment 
for the following reasons; j 

I 

1. There exists in this case a genuine issue'of material fact, 

I 

and defendant therefor is not entitled to judgment as a 

i 

matter of law, and | 

I 

I 

2. The plaintiff has not been guilty of laches. 


A GENUINE ISSUE OF MATERIAL 
FACT EXISTS IN THIS CASE. 

Summary judgment may be rendered only if the pleadings, deposi¬ 
tions, and admissions on file, together with the affidavits, if any, show 
that there is no genuine issue as to any material fact, and that the moving 
party is entitled to judgment as a matter of law. Rule 56 (c) Federal 
Rules of Civil Procedure . 

The procedure for summary judgment is intended to expedite settle¬ 
ment of litigation where it affirmatively appears upon the record that in 
the last analysis there is only a question of law as to whether the party 
should have judgment in accordance with a motion for summary judgment, 
and, if there is any question of fact presented in the proceedings for sum¬ 
mary judgment the motion cannot be sustained. Burley v. Elgin, J. & E. 
Ry. Co ., CCA 7, 140 F 2d 488, aff. 65 S. Cr. 1282, 325 U. S. 711, 89 
L. Ed. 1886. 

The defendants here in moving for summary judgment have relied 
on two points to support their position that the plaintiff was an employee 
of the territorial Government of Guam at the time of the discharge of which 
he complains. 

The first argument is that by operation of law, namely the passage 
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of the Organic Act of Guam, i on August 1, 1950 there was no position in 
the government of Guam which plaintiff could fill as an employee of the 
United States Government, and 

Second, that on the 25th day of September, 1950 the plaintiff entered 
into a contract of employment with the Government of Guam, and then and 
there forfeited such rights as he might have had as an employee of the 
Department of Interior of the United States. 

These contentions will be considered separately, 
a. The effect of the Organic Act . 

It is stated in support of defendants' motion that inasmuch as the 
Organic Act named specifically certain officers, such as the Governor 
and the Secretary of Guam, who were to be appointed by the President and 
paid by the United States, there could be no other persons occupying posi¬ 
tions or offices in the Government of Guam while at the same time em¬ 
ployees of the United States in the sense that they would be Federal rather 
than Territorial employees. 

A list of seven "federal” employees working for the government of 
Guam is introduced, and it is ix)inted out that the plaintiff is not among 
them, apparently inferring that if he was not on this list he could not ap¬ 
pear anywhere else as a "federal" employee, (para. 4 Affidavit, Gov. 
Elvidge) 

A further statement was introduced to the effect that there are no 
records in the Government of Guam showing that plaintiff was a Federal 
employee on assignment with the Government of Guam, and also that no 
officer of Guam had the authority to declare a territorial employee a 
Federal employee. 

Plaintiff has not claimed that he was at any time an employee of the 
territorial government of Guam, but has consistently alleged that he was 
an employee of the Department of Interior, an agency of the United States. 

A consideration of the situation on Guam when the Organic Act be¬ 
came a reality will demonstrate that it was far from improbable that 
plaintiff was an Interior Department employee filling one of the positions 
in the new Government, and that the inescapable conclusion is that he was 
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doing just that. 

The United States Navy had maintained the Naval Government of 
Guam since the acquisition of the island by cession from Spain before the 
77 turn of the century, and had maintained such government continu¬ 

ously except for a period of Japanese occupation during World War n, re¬ 
suming authority after the liberation. 

In accordance with the policy of this nation to extend self-government 
to all its peoples, insofar as possible, preparations were made to estab¬ 
lish a Civil Government on Guam, and by Executive Order 10077, the 
President, in accordance with an official decision, designated the Secre¬ 
tary of Interior to assume control of the government of the Island of Guam 
from the Secretary of the Navy, and empowered the Secretary of Interior 
to ^'take such action as may be necessary and appropriate, and in harmony 
with applicable law, for the administration of civil government on the 
Island of Guam*’ Para. 3 EO 10077, September 7, 1949 . 

Congress likewise prepared and passed legislation known as the 
Organic Act of Guam, Act of August 1, 1950, 64 Stat. 384, 48 U. S. C. 

1421 et seq. which gave American citizenship to certain persons bom on 
Guam, and furnished the new territory with a constitution and bill of rights, 
and ordained how the Chief Executive and Secretary of the Island should be 
selected. 

That the people of Guam, suddenly having thrust upon them the task 
of governing themselves immediately after the effective date of the Organic 
Act, could shoulder the burden alone defied common sense. Even with a 
Governor, Secretary and Judge selected by the President of the United 
States, chaos would have certainly resulted had the Naval Government of 
Guam turned over the reins of government, and the multitude of problems 
on the lower levels of administration, and walked away. 

Such a procedure was not common sense, and it certainly was not 
contemplated by Congress, that the Secretary of Interior would have no 
more concern with the Island than that he read the reports required by 
the Organic Act to be submitted annually by the Governor. 

In June 1950, the transfer of authorities and duties from Naval 




Government to Interior Department began, and it was at this time that 
plaintiff along with other employees of the Naval Government were trans¬ 
ferred and thereafter were employees of Interior Department. 

This was a reasonable preparation to carry out plans to get the 
people of Guam on their feet and to prepare them to eventually carry on 
their own government with a minimum of outside assistance. 

This was certainly consonant with the intentions of Congress, clearly 
e^ressed in the Organic Act, where after providing for the salary of the 
Governor and Secretary, Section 26 continued as follows; 

(d) All officers and employees of the government of Guam, whose 
salaries are not fixed by this Act, shall be paid such compensation 
and shall receive such additional allowances or benefits as may be 


fixed'under the laws of Guam, or, in case they be employees or 
officers of the department or agency designated by the President 
under section 3 of this Act, as fixed by or under the rules and reg¬ 
ulations of, or applicable to, such department or agency while de¬ 
tailed to serve with the Government of Guam. . . Organic Act of 
Guam, (underscoring supplied). 

This was not inconsistent with the authority given to the President 
in &e last paragraph of the Act. 

Section 34. Upon the 21st day of July 1950, the anniversary of the 
liberation of the island of Guam by the Armed Forces of the United 
States in World War n, the authority and powers conferred by this 
Act shall come into force. However, the President is authorized, 
for a period not to exceed one year from the date of enactment of 
this Act, to continue the administration of Guam in all or in some 
respects as provided by law. Executive order, or local regulation 
in force on the date of enactment of this Act. The President may, 
in his discretion, place in operation all or some of the provisions 
of this Act if practicable before the expiration of the period of one 
year. Oi^anic Act of Guam, (underscoring supplied). 

That there were other employees of the Department of Interior 
occupying positions in the Government of Guam after the effective date 



of the Organic Act is indirectly admitted by defendants when in affidavits 
supporting the present motion it is said that certain persons, by virtue of 
xmexpired agreements, retained their status as Interior Department em¬ 
ployees while at the same time they were ''Federal employees" in the 
Government of Guam. 

Although none of these were identified by name, the defendants, in 
answer to plaintiff's request for admissions filed herein state that Mande- 
ville C. Frost, the immediate superior of plaintiff at the time of the dis¬ 
charge of which he complains was on May 11, 1951 an employee of the 
Department of Interior ( 4(a)), and that Robert E. Kloske, who played an 
important role as Assistant Personnel Officer in the execution of the "re¬ 
newal empl 03 nment agreement; authorization for employment and travel" 
on September, 1950, and of which more will be said later, was an employee 
of the Department of Interior on that day ( 2(f) ). Also as will be demons¬ 
trated in another connection later herein Mr. Russell P. Mungen was such 
an employee. (Affidavit of Russell P. Mungen annexed hereto as Exhibit A). 

Mr. Isaac Warren was also an Interior Department employee. (De¬ 
position of Robert E. Kloske, filed herein as part of the record). 

The affidavitsfumished by defendant likewise disclose that plaintiff 
was in fact an employee of the Department of Interior even after the en¬ 
actment of the Organic Act until, as they allege, he executed a new con¬ 
tract with the territorial Government of Guam on tlie 25th day of September, 
1950. (Affidavit of R. S. Herman para. 2 (d) and (e). 

This is no more than the defense pleaded by the defendants in answer 
to the amended complaint herein, wherein under oath plaintiff alleged that 
he was at all times from June 25, 1950 to May 12, 1951 an employee of 
the Department of Interior, an agency of the Government of the United 
States, and that he was not an employee of the territorial government of 
Guam by reason of any agreement which he had executed on the 25th day 
of September, 1951, and that if such agreement had the effect of making 
him an employee of the territorial government of Guam its execution was 
induced by fraud or mistake. 

There can be no doubt that here was a clearly defined issue, which 
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plaintiff is entitled to hav^e tried. It was incumbent upon the defendants 
to show that no issue existed and they have failed to do so. 

One who moves for summary judgment has the burden of demons- 
trating clearly the absence of any genuine issue of fact, and any doubt as 
to the existence of such an issue is resolved against the moving party. 
Wittlin vs Giacalone et al. 81 U. S. App. D. C. 20, 154 F2d 20. 

The motion of defendants only clearly defines the issue as to whether 
or not plaintiff did in fact enter into an employment agreement with the 
territorial Government of Guam on September 25, 1950. The plaintiff 
denies this and will demonstrate that this could not be the case. 


b. The effect of the agreement of 
September 25, 1950 1 

It is a familiar rule of law that ordinary words should be given their 
ordinary meaning. This needs no citation. The so-called contract intro¬ 
duced as Exhibit ''2'^ to the affidavit of Mr. Herman, is captioned ^^re- 
newal employment agreement; authorization for employment and travel*'. 
The word "renewal" is an ordinary word, and has an ordinary meaning. 
However, it has been often defined nevertheless, and the following are 
some of the examples found in Words and Phrases, Permanent edition, 
vol. 36, and the 1955 Cumulative Pocket Part, where under "Renewal— 
same terms and parties imported — the word is said to mean, "'Renewal* 
means re-establishment of particular contract for another period of time". 
Dufresne vs Hammers ten , 106 P 2d 861, 862, 61 Idaho 714; "A 'renewal* 
of a fire policy is, in effect, a new contract of insurance, and unless 
otherwise e:q)ressed, on the same terms and conditions as the original 
policy". Schock vs Penn Township Mutual Fire Insurance Association of 
Lancaster County, 24 A 2d 741, 743, 148 Pa. Super 77; "The term 're¬ 
newal* as applies to notes, means the re-establishment of the particular 
contract for another period of time", Simmons vs Nabors , (Ga.) 197 S. 

E. 284, 286. 

The plaintiff was never employed by the territorial government of 
Guam, but is admitted to have been employed by the Department of Interior 
since the 25th day of June, 1950 ( para. 2(d) affidavit of Mr. Herman). 
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And that admission was not only that his employer was the Depart¬ 
ment of Interior, but the Government of Guam was an agency thereof, 
separate and distinct from the territorial government of Guam. We have 
the testimony of Mr. Kloske that there was no Department of interior as 
a subdivision of the territorial government, but the Department of Interior 
of the United States did have a sub-division known as Government of Guam. 
(p.9. Deposition of Robert E. Kloske) 

These being the facts it is difficult to see how anyone could ever 
have made the claim in good faith that plaintiff executed a ^’renewaU* 
agreement with a territorial government for which he had never worked 
as an employee under an agreement, except imder a strained interpreta¬ 
tion to prevent plaintiff from asserting his rights. 

However, the Civil Service Commission having upheld this conten¬ 
tion, the plaintiff can only hope to demonstrate to the Court the truth of 
his claim. 

It is a general principle that where parties put their agreement in 
writing it is conclusively presumed that the entire engagement is reduced 
to the writing and parol testimony of prior or contemporaneous conversa¬ 
tions is not admissible to substitute a new or different contract for the one 
evidenced by the writing. This principle is as stated in 20 Amer. Juris¬ 
prudence, Evidence, sec. 1099, and the cases cited appear to be without 
limit. 

This is the situation facing plaintiff in any discussion of the "renewal 
agreement" of September 25, 1950. 

81 However, there are exceptions to the foregoing rule, and one of these 

permits the use of the parol evidence to show the identity of the parties, 
where there is ambiguity in reference thereto. 730 ^ 158^P^%.^^ ^ ^ 

Parol evidence is also admissible to show for whose benefit a con¬ 
tract was made, or to show the real party in interest, although this may 
not be done if it varies or contradicts the terms of the instrument. John 
Hancock Mutual Life Insurance Co., vs Menson, D. C. Ark., 97 F Supp 
320. 

Parol evidence is admissible to identify a person as being the one 






named in the instrument where two persons have the same name and it is 
uncertain which was intended. Norton vs Lamey, (Okla) 45 S. Ct 144, 

t 

266 U, S. 511, 69 L. Ed. 413. This would certainly apply to the meaning 
of a title, such as Governor, or designation of a Government, such as 
Government of Guam, where there was A Governor who was executive head 
of a Government, and also the superior officer of all Interior Department 
employees on the Island, and where the title Government of Guam meant 
on one occasion the territorial government, and on another occasion meant 
a sub'division of the Department of Interior. 

That the Governor was the executive of Guam is clear from the terms 
of the Organic Act, which provided for his appointment by the President 
with the approval of the Senate, and for his duty to report annually to the 
Secretary of the Interior. Organic Act of Guam, Sec. 6 (a) and (b). 

Also there can be no doubt that the Governor was the ranking officer 
of the Department of Interior on Guam. 

’’The Governor shall coordinate and have general cognizance over 
all activities of a civil nature of the departments, bureaus, and 
offices of the Government of the United States in Guam” Organic 
Act of Guam, Sec. 6(c) 

The deposition of one who worked closely with the Governor, and in 
fact consulted with and advised the Governor on personnel matters relating 
to hiterior Department employees on Guam, namely Robert £. Kloske, 
shows the extent to which the Governor exercised his authority and control 
over such Interior Department employees. 

He exercised authority to make appointments to the Department of 
Interior (Deposition of Kloske pp 10-12), leave of employees of Interior 
was subject to his final approval (Deposition of Kloske pp 13, 14), he 
established and adopted administrative procedures to be followed by De¬ 
partment of Interior on the Island and determined the adopting of pay 
schedules. (Deposition of Kloske pp 20-23) 

In addition to the statements of Mr. Kloske on the subject, there 
is more concrete evidence of the authority of the Governor to make ap¬ 
pointments to the Department of Interior, and the fact that he actually did 
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so, in the affidavit of Russell P. Mungen, annexed hereto as Exhibit A, 
and the personal preparation of the Form 50 whereby Mr. Mungen was 
transferred from the Naval Supply Depot to the Department of Interior, 
Government of Guam, on November 13, 1950, a true and correct copy of 
which is annexed to Mr. Mungen*s affidavit as Exhibit C. 

That the Governor properly exercised this authority over the employ¬ 
ees of the Interior Department there can be no doubt in view of the express 
authorization contained in Sections 6(a) and 6(b), and Section 34 (which 
provided for continuance of the administration of Guam for a year) of the 
Organic Act. 

Such a demonstration of the dual capacities of the Governor, as well 
as evidence appearing in various exhibits which as Forms 50 show that the 
Government of Guam was a sub-division of the Department of Interior as 
Mr. Kloske stated on pages 8, 15, 16, 26, 28, 29, 30, 31, 37, 9 and 10 
of his deposition, open the door to the plaintiff to show who and what was 
meant by the Governor and the Government of Guam in the *'renewal em¬ 
ployment agreement". 

Plaintiff states in his affidavit annexed hereto as Exhibit B that when 
in September 1950 he sought permission to return to the continental United 
States for a visit Mr. Kloske stated that he would tiave to sign the "renewal 
employment agreement", that it was necessary to authorize his travel and 
leave, that he expressed concern over losing his status as a Federal em¬ 
ployee and Mr. Kloske told him that the "renewal sigreement" would not 
effect his Federal status, but that when and in the event the Guam Congress 
passed a "merit law" plaintiff would have an option of taking a completed 
employment agreement and going home, or entering into a new agreement 
with the Government of Guam, as a territorial government distinct from 
the Department of Interior. 

Mr. Kloske confirms the statements of plaintiff, demonstrates that 
the procedure followed in executing the "renewal employment agreement" 
was the usual procedure under the circumstances, and that it was in line 
with policies laid down by the Governor, which were formulated in the 
light of problems caused by the transfer of the administration and its 
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83 people from Navy Department to Interior Department, and the 

prospective assumption of their own government by the people of Guam 
as the Guam Congress began to turn out legislation which would change 
the existing system. (Deposition Kloske pp 15-18). 

This also demonstrates the manner in which the Governor handled 
the problem of keeping qualified employees of the Navy Department and 
Interior Department on the job, nursing the new government along, not- 
withstanding that most of these employees were concerned about their 
status as Federal employees and did not wish to remain on Guam as em¬ 
ployees of the territorial government, or in continual doubt as to their 
future when they had completed the minimum period of service required 
by their emplo 3 mient agreements. 

Mr. Kloske unequivocally states that he informed Mr. Peltier the 
plaintiff at the time the "renewal emplo 3 mient agreement" was executed 
that he would be given an election when the "merit law" was enacted 
whereby he could accept a completed employment agreement and return 
to the United States, or could enter into a contract with the territorial 
government. 

Plaintiff describes in his affidavit how he received such a choice in 
the form of a memorandum from Manuel U. Lujan, dated January 18, 
1951, and chose to remain as an Interior Department employee detailed 
to the territorial Government. 

This is the same offer which is alluded to by Mr. Herman in para¬ 
graph 6 of his affidavit, offered as Exhibit "4", and the receipt of which 
by plaintiff was characterized as a "mistake”. 

Mr. Kloske has deposed that although he had left the Island at the 
time this election was offered to plaintiff, it was in accordance with the 
agreement made at the time plaintiff and Mr. Kloske executed the "re¬ 
newal employment agreement" between plaintiff and the Interior Depart¬ 
ment as an extension of the terms of plaintiff’s original appointment. 
(Kloske Deposition pp 34-35) 

Mr. Kloske was an employee of Interior Department, never was a 
territorial employee, and had no authority to negotiate an emplo 3 mient 
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agreement for the Government of Guam. (Kloske Deposition pp 12, 26, 
35). 

The Department of Interior was never advised by Mr. Kloske of any 
change in status by reason of the "renewal employment agreement", (Dep¬ 
osition p 31), for obvious reasons, and neither did anyone else as the 
Supplemental Affidavit of Plaintiff annexed hereto as Exhibit C will show. 
84 It has been held that a genuine issue of fact is one which can be 

maintained by substantial evidence. Firemen's Mutual Insurance Co. vs 



Plaintiff has demonstrated that there is substantial evidence to 
maintain the issue. That being the case defendants may not have summary 
Judgment. 


II. 

PLAINTIFF HAS NOT BEEN GUILTY OF LACHES 

In applying the doctrine of laches there is no fixed period of time 
which determines whether it should or should not be applied. The length 
of time during which inaction will call for the application of this doctrine 
depends on the particular case. Holman vs Ryon , 61 App. D. C. 10, 56 
F 2d 307. 

A determining factor is the prejudice to the defendant by reason of 
the delay in filing the suit because of changed conditions during the time 
when plaintiff appeared to acquiesce in the conduct of defendant. O'Brien 
vs Wheelock, 184 US 450, 46 L Ed. 636, 22 S. Ct. 354. 

Here the defendant has not been prejudiced in any way, has been 
fully aware of the claims of the plaintiff, and he has pressed them con¬ 
sistently beginning before the first decision of the Civil Service Commis¬ 
sion to have his wrongs righted by the Secretary of the Department of 
which he was an employee, and has even succeeded in obtaining a grudging 
recognition that he had been treated somewhat less than fairly. 

Plaintiff's affidavit clearly demonstrates that he pressed his claims 
continually, and filed his suit promptly when it at last became clear that 
no further advance could be made administratively toward the justice 
which he believes himself entitled to ha\ e. 
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There has been no laches, and summary judgment will not be 
granted to defendants on that ground. 

/s/ John Henry Fallon 
John Henry Fallon 
Attorney for Plaintiff 

(CERTIFICATE OF SERVICE) 


[Filed Jan. 31, 1956] 

MOTION FOR SUMMARY JUDGMENT 
FOR PLAINTIFF 

Comes now the plaintiff, through his attorney, and moves the Court 
for summary judgment, upon the following groimds; 

1. There is no genuine issue of fact in this case, and plaintiff is 
therefore entitled to judgment as a matter of law. 

All of which is more fully shown in 

(a) The verified amended complaint and answer thereto. 

(b) Answer of defendants to plaintiff*s request for admissions 
pursuant to Rule 36, Federal Rules of Civil Procedure. 

(c) The deposition of Robert E. Kloske filed herein. 

(d) The affidavit of Russell P. Mungen, annexed to plaintiff's 
Points and Authorities in Opposition to Defendants' Motion for 
Summary Judgment as Exhibit A and adopted with the exhibits 
attached in support of this motion. 

(e) The affidavit of Plaintiff, Norman A. Peltier, annexed to 
plaintiff's Points and Authorities in Opposition, as Exhibit B, and 
adopted with exhibits in support of this motion. 

(f) The Supplemental affidavit of Plaintiff, Norman A. Peltier, 
annexed to Plaintiff's Points and Authorities in Opposition as Exhibit 
C, and herewith adopted with exhibits in support of this motion. 

And for such other good and sufficient reasons as may appear upon 

the hearing of this motion. 

/s/ John Henry Fallon 

♦ ♦ ♦ Attorney for Plaintiff 
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[Filed Jan. 31, 1956] | 

AFFIDAVIT OF RUSSELL P. MUNGEN 
SUPPORT OF PLAINTIFF’S OPPOSmON| 

TO MOTION FOR SUMMARY JUDGMENT | 

! 

County of Pinellas ^ gs* ^ 

State of Florida ) I 

I 

Before me, a notary ijublic in and for the State oi Florida and County 
of Pinellas, personally appeared Russell P. Mungen, ^ho first being duly 

I 

sworn, on oath deposes and says; | 

I 

That he is a citizen of the United States and a rei^ident of the State 

I 

of Florida. I 

I 

That he was employed on the Island of Guam, Marianas Islands, 
from approximately the 28th day of August, 1949 until ^e 5th day of Sep- 

I 

tember, 1952 during which time he was an employee ol the United States 
Government for a portion of the time, and later became an employee of 
the Government of Guam and a non-Federal employee, jand he has personal 

I 

knowledge of certain practices and procedures used in jeffecting the trans¬ 
fer of employees of the United States Government to this Government of 

I 

Guam, and that such transfer was not effected by operation of law but by 
express agreement between the individual being transferred and the repre¬ 
sentative of the Government of Guam handling the transfer. 

I 

That his employment on Guam began when he dei^rted the continental 
United States enroute to Guam on the 23rd day of Augui^t, 1949 pursuant to 

I 

an employment agreement into which he entered on the| 16th day of June 

1949 whereby he received an excepted appointment to the position of Ship 

i 

Loading Specialist, CAF-9, Operation Department, N^val Supply Center, 

I 

Guam, M. I., at an annual compensation of $4479.60. | That this appoint-^ ' 
ment was made under the provisions of the United States Civil Service 

I 

Commission Rule VI, Section 6.1, and he agreed thereby to serve a min- 

I 

imum of 12 months in said position. j 

I 

That the photostatic copy of the Employment agreement and Travel 

I 

Authorization dated June 16, 1949 annexed hereto as f^xhibit A is a true 

i 

and correct copy of the original document in his possession whereby he 
entered upon the service of the United States Navy Dei^artment as described. 


76 


That from his arrival in Guam until the 19th day of March, 1950 he 
performed the duties of a Ship Loading Specialist at the United States 
Naval Supply Depot on Guam, and on the latter date was transferred and 
promoted to the position of Marine Terminal Superintendent thereof. 

That on or about the 13th day of November, 1950, the 12 month 
period for which he had originally agreed to serve having expired, he was 
requested by the Governor of Guam, one Carlton Skinner, to renew his 
contract of employment to assure his continued service on the Island. 

That he agreed to do so, and at that time was promoted from Grade 
GS-10 to Grade GS-12, and given a corresponding increase in Territorial 
Post Differential to the increase in pay which he thus received. 

That before signing the employment agreement dated at Agana the 
13th day of November, 1950 he discussed with the then Governor, the 
aforesaid Carlton Skinner, the effect the agreement would have on his 
status as a Federal employee entitled to Civil Service benefits under the 
laws applicable to employees of the United States, and he unequivocally 
stated to the Governor that he did not wish to enter into any agreement 
which would terminate his Federal employment or in any wise effect his 
status as a Federal employee. 

That in the course of the conference he was informed and assured 
by Governor Carlton Skinner that the contract was one with the Govern¬ 
ment of Guam as an agency of the Interior Department of the United States, 
and that he would remain a Federal employee and would not lose any rights 
as such during the term of the contract. 

That he thereupon entered into an employment agreement dated the 
13th day of November, 1950 for a period of 24 months of service, and this 
contract was executed for the Governor of Guam by Albert C. Slaughter, 
Director of Personnel. 

That the respresentations of the Governor as hereinbefore stated 
were affirmed by a Standard Form 50, United States Civil Service Com- 
92 mission, dated the 13th day of November, 1950, upon which the 

printed heading ’’Navy Department” was crossed out and following legend 
inserted as a heading ’’United States Department of Interior Government 


77 

of Guam", above the printed legend "Notification of Personnel Action", 
and same was delivered to deponent. 

That the following information was typed in on said form under ap* 
propriate captions indicating that Russell P. Mungen, whose date of birth 
was April 26, 1921 was on the 13th day of November, 1950 the subject of 
a personnel action in the nature of an "Interagency transfer & Promotion 
CATEGORY ’O' ", effective the 24th day of November, 1950, the Civil 
Service authority for the action being shown as "Sch A 6.101(h) position", 
and that the transfer was from the position of Marine Terminal Superin¬ 
tendent Grade GS-10, $5000.00 per annum plus Territorial Post Differen¬ 
tial of $1200.00 per annum in the Operation Department, Waterfront Divi¬ 
sion, Naval Supply Depot on Guam, Marianas Islands, to the position of 
Marine Terminal Superintendent, Grade GS-12, $6400.00 per annum plus 
Territorial Post Differential of $1600.00 per annum in the Department of 
Interior Government of Guam Department of Commerce (Commercial 
Port). 

That on said Form 50, dated November 13, 1950, under the caption 
"Remarks" the following words appeared "in accordance with the provisions 
contained on page Rl-37, Chapter R1 of the FPM it is requested that the 
Official Personnel Folder of Mr. Mungen be transmitted to the Department 
of Labor, Government of Guam", after which the signature of Carlton 
Skinner appeared over the typewritten words "Carlton Skinner, Governor 
of Guam". 

That other notations on the aforesaid Form 50 indicated that Russell 
P. Mungen was subject to the Civil Service Retirement Act and that the 
date of his oath was the 23rd day of August, 1949, which was the date of 
deponent’s departure from the continental United States for Guam. 

That in addition to the aforementioned Standard Form 50 he subse¬ 
quently received another Standard Form 50 captioned "Navy Department 
Notification of Personnel Action" dated December 9, 1950 which stated 
that Russell P. Mungen, the deponent, born the 26th day of April, 1921, 

93 was the subject of a personnel action in the nature of a "Separation- 

Transfer" effective the 23rd day of November, 1950 from the position of 


Marine Terminal Superintendent, Grade GS-1115-10, $5000.00 per annum 
plus Territorial Post Differential of $1200.00 in the Operations Depart¬ 
ment of the Waterfront Division of the U. S. Naval Supply Depot, Guam, 
Marianas Islands, which under remarks bore the following statement 
"This separation effected in accordance with Standard Form 50 from Gov¬ 
ernment of Guam, dated 11-13-50. Latest efficiency rating - "Excellent* **, 
signed F. E. Norton, Acting Industrial Relations Officer. 

That photostatic copies of the Employment Agreement dated 13 No¬ 
vember 1950, the Standard Form 50 headed **United States Department of 
Interior Government of Guam'* dated November 13, 1950, and the Standard 
Form 50 headed "Navy Department" dated December 9, 1950, and annexed 
hereto as Exhibits "B", "C" and "D" respectively are all true and correct 
copies of the original documents in deponent's possession. 

That on or about the 18th day of January, 1951 deponent received a 

paper designated "Memorandum" dated January 18, 1951, captioned as 

follows; "To: Mr. Russel P. Mungen, Commercial Port 
From: Director of Personnel 

Subject: Guam Government employees who receive TPD" 
and signed "Manuel U. Lujan, Acting Director of Personnel". 

That this memorandum referred to the recent enactment of a new 
compensation law by the Guam Congress and explained that out of some 
1600 Government of Guam employees there were 97 who had been recruited 
from the mainland, were entitled to territorial post differential, and were 
employed under contracts specif 3 ring '’most of the terms and conditions of 
their employment”, and including an expiration clause. 

That affiant was one of the 97 persons so covered by such contracts 
and the Government of Guam would continue to observe the terms of the 
contract until its expiration at which time affiant could execute a new con¬ 
tract under the new law. 

That the memorandum also contained a statement that the Govern¬ 
ment of Guam was "recommending to the Interior Department that all 
personnel now under contract as off-island recruitments and receiving 
TPD be considered as bound by a contract with the Interior Department, 
which details them to serve with the Government of Guam. ’’ 
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That the memorandum also advised that persons desiring to negotiate 
a new contract with the Government of Guam contact Mr. Slaughter in the 
Personnel Office, and set forth the advantages of the new contract, which 
included exemption from Federal income tax. 

That the memorandum further stated that pensons who wished "to 
remain under their present contract and consider ttiat they were employed 
by the Interior Department for detail to the Government of Guam may do 
so." The advantage of this was said to be that Federal service would re¬ 
main unbroken but that persons thus electing would be subject to the Fed¬ 
eral income tax. 

That the memorandum concluded with the statement that the "Per¬ 
sonnel Office will assume that unless an employee requests execution of 
a new contract with the Government of Guam he wishes to be considered 
an employee under contract with the Interior Department". 

That appended to the memorandum beneath the signature of Manuel 

U. Lujan was a form for the use of the addressee of the memorandum, as 

follows; "To: Director of Labor and Personnel 

_I request an interview. 


From: 


1 wish to remain in my present status. 


Signature " 

That deponent did nothing toward executing a new contract and con¬ 
tinued his duties as before the receipt of the above-mentioned memoran¬ 
dum, receiving at no time any notice written or otherwise that his services 
with Interior Department were terminated, either from that Department 
or any other Department. 

That a photostatic copy of the memorandum of January 18, 1951 
annexed hereto as Exhibit "E" is a true and correct copy of the original 
document in deponent*s possession. 

That subsequent to January 18, 1951 he continued to make contribu¬ 
tions, by deduction from his salary, to the Civil Service Retirement Fund, 
and it was not until on or about October 24, 1951 that he learned from a 
Mr. Katterman of the Department of Labor, Government of Guam, that 


his contribution to the Federal Civil Service Retirement Fund had ceased 
in June, 1951, and that the money deducted from his salary subsequent to 
that time had been paid instead to the Government of Guam Retirement 
Fimd, although he had never received any notice written or otherwise that 
this change had been made, until the aforementioned occasion. 

That shortly after the discovery that his contributions had been de¬ 
posited in the Retirement Fund of the Government of Guam deponent was 

informed by the Department of Labor of the Government of Guam 
that in order for him to retain his position it would be necessary for him 
to convert from Federal service to that of the Government of Guam as a 
separate entity not a sub-division of the Department of Interior of the 
Government of the United States, and on the 27th day of November, 1951 
he executed an agreement with the Government of Guam imderstanding at 
that time that by doing so he was surrendering his status as a Federal 
employee. 

That said agreement was executed on "Standard Form GGL-2 Gov¬ 
ernment of Guam", and a photostatic copy annexed hereto as Exhibit "F" 
is a true and correct copy of the original document in his possession. 

That on or about the same date, namely November 27, 1951 he re¬ 
ceived a notification of personnel action on "Form Guam Govt 50" showing 
his conversion to "Range Position. Full time employee", under authority 
of "Public Law 4, 11th Guam Congress" effective November 25, 1951, and 
a photostatic copy thereof annexed hereto as Exhibit "G" is a true and 
correct copy of the original document now in his possession. 

That on or about the 9th day of January, 1952 he received a notifica¬ 
tion of personnel action, namely a pay adjustment, on "Form Guam Govt 
50" captioned "Government of Guam" which cited as legal authority for 
the action "Public Law 8 and Public Law 16-First Guam Legislature", 
and that a photostatic copy thereof annexed to this affidavit as Exhibit ’H" 
is a true and correct copy of the original document which is now in his 
possession. 

That on the 4th day of September, 1952 deponent received a "Gov¬ 
ernment of Guam Notification of Personnel Action", on "Standard Form 
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GGL-5 Government of Guam” terminating his services effective the close 
of business the following day, September 5, 1952, and a photostatic copy 
thereof annexed hereto as Exhibit ”r’ is a true and correct copy of the 
original document in his possession. 

That he departed Guam for the United States on the 16th day of 
January 1953 after spending nearly four months in attempting without 
success to secure compensation due to him for 632 hours of overtime 
service accrued from November 1950 to December 1951. 

That after his transfer from Navy Department to Interior Depart¬ 
ment as hereinbefore set forth, and while managing the port and in charge 

of certain personnel engaged inthe management of the port, deponent 
was personally involved in the transfer of another Navy Department em¬ 
ployee to the Department of the Literior of the United States Government 
under conditions similar to those under which he himself had earlier made 
the change. 

That this employee was one John Leland, and deponent has personal 
knowledge that his services were desired by the Government of Guam to 
assist in the operation of the port, but that John Leland refused to consider 
any change of position which would effect his status as an employee of the 
United States Navy Department, and deponent has personal knowledge that 
said John Leland was assured by the Governor of Guam, Carlton Skinner, 
himself an employee of the Department of Interior, and by the Director 
of Commerce and the Director of Personnel, that the only change which 
would be involved for Mr. Leland was a transfer from Navy Department 
to Interior Department, with conditions of his emplo 3 mient being governed 
by the Federal Personnel Manual rather than the Navy Civilian Personnel 
Instructions as previously, and that his employment under the new agree¬ 
ment which he was thus persuaded to make would extend for the full two 
years stated as a minimum in the agreement, notwithstanding any local 
changes that might occur. 

That he makes this affidavit consisting of seven pages, of which 
this is the seventh and last, in support of the opposition of Norman A. 
Peltier, plaintiff in the above captioned cause, to the motion of the 
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defendant's for summary judgment. 


/s/ Russell P. Mungen 
Russell P. Mungen 

Subscribed and sworn to before me, a notary public in and for the County 

of Pinellas, State of Florida, this M day of November 1955. 

/s/ Patricia Sullivan 
Notary Public 

Notary Public, State of Florida at large. My commission expires 
Oct. 6, 1956. Bonded by Mass. Bonding & Insurance Co. 


EXHIBIT A 

97 [ Filed Jan. 31, 1956] 

[illegible] -10 (Rev. 3-29-49) 

EMPLOYMENT AGREEMENT AND TRAVEL AUTHORIZATION 


Mare Island Naval Shipyard, Vallejo, California 


T©: MUNGEN, Russell P. 


Date 6-16-49 


SUBJECT 

Excepted Appointment 


POSITION Ship Loading Specialist, CAF-9, PD 
1744, Operation Department, Naval Supply Center, 
Guam, M. I., OIR-250: jem SL 20 May 49 


$4479.60 per annum 


tEFERENCES 


(a) NCPI240 

(b) Standardized Govt. Travel Regulations, as amended, NCPI 240.11- 
Encl. 6 


1. You are hereby appointed to the above-mentioned position under 
the provisions of Civil Service Commission Rule VI, Section 6.1. 

2. This appointment is made with the understanding that you will 
serve for a period of 12 months or such part thereof as your services 
may be necessary. 

3. Transportation Requests are attached for rail transportation 
from St. Petersberg, Florida or nearest convenient transportation point, 
to San Francisco, California . Transportation from that point to San 
Francisco, California, will be furnished via government air transport. 

4. You will report to the Transient Civilian Personnel Office, 

Room 105, Federal Office Building, Civic Center, San Francisco, 
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California, for passage to your duty station for further assignment. All 
baggage should be checked to San Francisco. 

5. In accordance with Hef (b), you will be allowed the following in 
lieu of actual subsistence expenses: 

$6.00 per diem for a period not to exceed the usual time of rail 
travel between the two points designated in paragraph 3. A per 
diem allowance of $7.00 from the time of leaving the continental 
United States until arrival at your duty station. If commercial boat 
transportation is furnished, no subsistence expenses will be allowed 
as ticket includes subsistence. No claim may be submitted for re- 
imbursement of any gratuitous fees or tips of any kind. If Govern¬ 
ment boat transportation is furnished, $2.00 per diem while on 
board Government transport, except that no reimbursement will be 
made for cost of subsistence while on board naval vessel when sub¬ 
sistence is furnished by Navy general mess. 

In the event you are delayed through no fault of your own while en- 
route awaiting transportation to your duty station beyond the continental 
limits of the United States, you will be allowed per diem in lieu of actual 
subsistence expenses as follows: 

$6.00 per diem while in travel status and awaiting transportation in 
the continental limits of the United States 

$7.00 per diem while in travel status beyond Ithe continental limits 
of the United States. 

You will be required to show that the delay in travel was not for 
personal reasons and was caused by circumstances beyond your control 
before payment of your per diem claim will be made. Written statements 
as to the cause and duration of delay in travel must be secured from Naval 
Transportation Officers at the time of layover. 

6. The cost of this travel shall be charged to the appropriation, 

1701803 Maintenance BuSandA 1950, Allotment No. _[illegible] 

7. In accordance with Section 7 of Public Law 600--79th Congress, 
approved 2 Aug 1946, you are entitled to expenses of transportation of 
your immediate family and household goods and effects from place of your 
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actual residence at time of appointment to your duty station. However, 
authorization for the transportation of your immediate family must be 
secured from the commanding officer of your duty station and is subject 
to the availability of fimds and housing accommodations. At the present 
time you are restricted to shipment of articles which are necessary at 
your duty station and not exceeding 300 pounds. 

8. Your retention in the service is contingent upon your good be¬ 
havior and satisfactory service. It must be clearly understood that con¬ 
tinuance in your position and rate of pay will depend upon satisfactory 
demonstration of your ability to perform the duties of the position for 
which you are being appointed. If your services do not prove satisfactory, 
you will be subject to reassignment. Your failure to accept such adjusted 
rating will be considered a violation of this appointment and employment 
agreement. The rate of pay under which you are hereby appointed is sub¬ 
ject to such readjustment as may occur at any time during the period of 
your employment incident to the promulgation of a revised schedule of 
wages, or by law. Should you vacate this position without authority, be 
discharged for cause, or should your resignation be accepted before the 
expiration of the period this contract, or such part thereof as your serv¬ 
ices may be necessary, you will be required to reimburse the Navy De¬ 
partment for the cost of transportation, traveling expenses, transportation 
of your dependents and cost of shipment of household effects, and return 
transportation to the United States will not be furnished. The period of 
this contract will begin from the date of departure from the United States. 
Upon the completion of the above-mentioned service, or as soon there¬ 
after as practicable, you will be furnished transportation and subsistence, 
as specified herein, allowed shipment of household effects and transporta¬ 
tion of dependents, subject to the approval of the commanding officer of 
your duty station and the availability of funds, to the place from which 
appointed, and allowed travel time enroute from your duty station to the 
port of disembarkation in the United States, provided that the selection 
of an indirect passage for your convenience shall not increase the amount 
of travel time for which you will be paid. Failure to avail yourself of 
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return transportation when offered will be construed as a waiver of your 
right to such transportation. 

9. During the period of this agreement should unforeseen emergency 
arise in the nature of serious illness or death of a member of your imme¬ 
diate family (father, mother, husband, wife or children) which requires 
your immediate presence in continental United States, your commanding 
officer is authorized, providing verification of the actual need for your 
return is established to his satisfaction, to terminate your emplo 3 anent 
without prejudice and furnish you with transportation to the nearest port 

in the United States at Government expense. The commanding officer shall 
request in the usual manner verification of the existence and extent of the 
emergency by the American Red Cross, or other equally appropriate 
source. 

10. Should your health become so impaired through no fault of your 
own during the period of this employment as to justify the head of the es¬ 
tablishment to recommend your return to the United States, based upon 
examination and report of a medical officer of the Navy, you will be re¬ 
turned at the expense of the Government. However, any pre-existing ail¬ 
ment or disability which was not disclosed prior to entering on duty will 
not constitute the basis for a medical discharge after entering on duty. 

11. Your appointment is approved with the understanding that you 

do not by such appointment acquire a Civil Service status, or except as 

otherwise authorized become eligible for any other position or duties. 

MARTIN R. ADEN 
Employment Superintendent 

I hereby accept this appoint- Appointee^s Signature: Date: 
ment and agree to the terms /s/ Russell P. Mungen 27 June 1949 
contained therein. 

ISND-MI 1246 363 - MINS 4-6-49-16M 

CERTIFIED TO BE A TRUE COPY /s/ Glen K. Eddy 

Ind. Rel. Div. N. S.C. Guam 
EXHIBIT A 

to Affidavit of Russell P. Mungen 
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EXHIBIT B 

GOVERNMENT OF GUAM 
AGANA 


13 November 1950 

EMPLOYMENT AGREEMENT 

1. This appointment is made with the imderstanding that you will 
serve a period of 24 months or such part thereof as your services 
may be necessary. 

2. Your retention in the service is contingent upon your good be¬ 
havior and satisfactory service. It must be clearly understood that con¬ 
tinuance in 3 ^ur position and rate of pay will depend upon satisfactory 
demonstration of your ability to perform the duties of the position for 
which you are being appointed or transferred. If your services do not 
prove satisfactory, you will be subject to reassignment. Your failure to 
accept such adjusted rating will be considered a violation of this appoint¬ 
ment and employment agreement. The rate of pay under which you are 
hereby appointed is subject to such readjustment as may occur at any 
time during the period of your emplo 3 nnent incident to the promulgation 
of a revised schedule of wages for the Naval Establishment or by law. 

3. Upon completion of the above-mentioned service, or as soon 
thereafter as practicable and in accordance with the Comptroller General's 
Decision, B-37105 of 18 October 1943, you will be furnished transportation 
to St. Petersberg, Florida and allowed subsistence expenses in accordance 
with the Standardized Government Travel Regulations, and allowed ship¬ 
ment of household effects and transportation of dependents at Government 
expense, if involved. You will be considered in a duty status until arrival 
on the coast of the United States. 

4. During the period of this agreement should unforeseen emergency 
arise in the nature of serious illness or death of a member of your imme¬ 
diate family (father, mother, husband, wife or children) the Governor is 
authorized, providing verification of the actual need for your return is 
established to his satisfaction, to terminate your employment without 
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prejudice and furnish you with transportation to the nearest port in the 
United States at Government expense. The Governor shall request in the 
usual manner verification of the existence and extent of the emergency by 
the American Red Cross or other equally appropriate source. 

5. Should your health become so impaired through no fault of your 
own during the period of this employment as to justify the head of the es> 
tablishment to recommend your return to the United States, based upon 
examination and report of a medical officer, you will be returned at the 
expense of the Government. 

6. Should you vacate your position without authority, be discharged 
for cause or should you resign before the expiration of 24 months from the 
date you enter upon duty or such part thereof as your services may be 
necessary, you will not be furnished return transportation to the United 
States at Government expense, and transportation of your dependents and 
shipment of household effects at Government expense, if involved, will 
not be allowed. 

7. In accordance with Public Law 600 - 79th Congress, approved 
2 August 1946, you are entitled to expenses of transportation of your im¬ 
mediate family and household goods and personal effects from Guam . 
However, authorization for the transportation of your immediate family 
must be secured from the Governor and is subject to the availability of 
housing accommodations. 

8. I, the imdersigned, do hereby accept employment with the Gov¬ 
ernment of Guam and I agree to fulfill the terms of this appointment and 
employment agreement. Exhibit B (1) to Affidavit of Russell P. Mxmgen. 

99 9. Further, I, the undersigned, do hereby a^^ree that if I fail to 

fulfill the terms of this appointment and emplojrment agreement, I will, 
upon demand, repay to the Government of Guam a sum of money equivalent 
to that expended by the Government of Guam for the cost of shipment of 
household effects and transportation of dependents, if involved, from be¬ 
ginning point of travel to duty station, and I authorize the Government of 
Guam to withhold any final pay due me to apply against or to liquidate any 
indebtedness arising from a violation of this appointment and employment 
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agreement. 

WITNESS my hand and seal this 13th day of November, 1950 at 
Agana, Guam . 

/s/ Russell P. Mungen 

(Signature of Appointee) 

10. The Government of Guam, through its representative, does 
hereby agree that it will have no further claims on the appointee for the 
funds expended under this agreement if the appointee fulfills the terms 
of this appointment and employment agreement, or is involuntarily re¬ 
moved without delinquency or misconduct from employment by action of 
the Government of Guam at any time subsequent to the date of entry on 
duty at duty station. 

/s/ Albert C. Slaughter 

ALBERT C. SLAUGHTER, 
Director of Personnel 

Exhibit B (2) to Affidavit of Russell P. Mungen 
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EXHIBIT C 

Standard Form 50 Form approved. 

United States Civil Budget Bureau No. [illegible] 

Service Commission 
October 1946 

UNITED STATES DEPARTMENT OF THE INTERIOR 

GOVERNMENT OF GUAM 

_ NOTIFICATION OF PERSONNEL ACTION _ 

1. Name (Mr.-Miss-Mrs.-First-Middle initial-Last) 

Mr. Russell P. Mxmgen 

2. Date of Birth: 4-26-21 

3. Journal or Action No. (blank) 

4. Date: 11-13-50 

This is to notify you of the following action affecting your employment: 

5. Nature of Action (Use standard terminology) 

Inter-agency transfer & Promotion 
CATEGORY ”C” 
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Notification of Personnel Action (Cont. -) 

6. Effective Date: 11-24-50 

7. Civil Service or Other Legal Authority: "’Sch A 6.101 (h) position. ” 

FROM TO 

Marine Terminal Supt. 8. Position Title Marine Terminal Supt. 

GS-10, $5000.00 per annum 

Plus TPD $1200.00 per annum 9. Service Grade 

Salary GS-12, $6400.00 per 

annum Plus TPD 
$1600.00 per annum 

Operation Department Waterfront 

Division Naval Supply Depot 10. Organizational 

Designations Department of Interior 

Government of Guam 
Department of Com¬ 
merce (Commercial 
Port) 


Guam, M. I. 

11. 

H eadquarters 

Same 

X Field 

Departmental 12. 

Field or Defjtl. 

X Field 


Departmental 


13. Remarks: 

In accordance with the provisions contained on page Rl-37, Chapter 

R1 of the FPM it is requested that the Official Personnel Folder of Mr. 

Mungen be transmitted to the Department of Labor, Government of Guam. 

/s/ Carlton Skinner, 

Carlton Skinner, 

Governor of Guam. _ 

14. Signature or other authentication 

15^ Veteran's Preference (blank) 

16. Position Classification Action: Old PD #NSD-112 New PD #1098 

17. Sex: M 18. Race: W 19. Appropriation ♦♦ (blank) 

20. Subject to C.S. Retirement Act: Yes 

21. Date of Oath (Accessions only): 8-23-49 

22. Legal Residence: Florida 

Exhibit C to Affidavit of Russell P. Mungen 
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EXHIBIT D 

Standard Form 50 (6 part) Form approved. 

U.S.C.S.C. Oct. 1946 Budget Bureau No. [illegible] 

NAVY DEPARTMENT 

NOTIFICATION OF PERSONNEL ACTION 

1. Name (Mr.-Miss-Mrs.-First-Middle Initial-Last) 

Mr. Russell P. Mungen 

2. Date of Birth: 4-26-21 

3. Journal or Action No.: (blank) 

4. Date: 12-9-50 

This is to notify you of the following action affecting your employment 
subject to provisions on reverse, par. 

5. Nature of Action (Use standard terminology): Separation - Transfer 

6. Effective Date: 11-23-50 ^ 

7. Civil Service or other Legal Authority: (blank) 


FROM TO 

Marine Terminal Superintendent 8. Position Title 

GS-1115-10, $5000.00 per annum 9. Service Grade 

Plus TPD 1200.00 Salary 

Operations Department 10. Organizational 

Waterfront Division Designations 

U. S. Naval Supply Depot 11. Headquarters 

Guam, M. I. 


X Field Departmental 12. Field or Dept’l. 



This separation effected in accordance with Standard Form 50 from 
Government of Guam, dated 11-13-50. 

Latest official efficiency rating - ’’Excellent*’. 


/s/ F. E. Norton ♦ ♦ ♦ 
A cting Industrial Relations Officer 
14. Signature of other authentication 


15. Veteran’s Preference: 5 pt. 16. Position Classification Action: 

PD #NSD-112 


Notification of Personnel Action (Cont. -) 

17. Sex: M 18. Race: W 19. Appropriation: From: SWSFN1951 

20. Subject to C. S. Retirement Act: Yes 

21. Date of Oath: (Accessions only) (blank) 

22. Legal Residence: Florida 

1. EMPLOYEE COPY 
Exhibit O to affidavit of Russell P. Mungen 
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EXHIBIT E 

MEMORANDUM January 18, 1951 

To: Mr. Russel P. Mungen, Commercial Port 

From: Director of Personnel 

Subject: Guam Government employees who receive TPD 

Changes in pay schedules probably give rise to more nimors—and 
rumors of rumors--than any other one governmental activity. The prep¬ 
aration, recommendation, and enactment of the new compensation law for 
the Government of Guam employees has had the same result. 

The new law is an attempt to install a personnel pay plan which will 
introduce the accepted methods of governmental pay, with the modifica¬ 
tions which are necessary for local conditions. Out of the total Govern¬ 
ment of Guam employment of approximately 1600, there are now 97 who 
were recruited from the Mainland or Hawaii and who are, thus, qualified 
to receive the territorial post differential. All of tliese persons are em¬ 
ployed under contract which specifies most of the terms and conditions 
of their employment and contains an expiration clause. 

You are one of the 97 persons who is covered by contract in this 
fashion. The recently enacted law specifically states that no salaries 
will be reduced as a result of its enactment. The Government of Guam 
will continue to observe the terms of your contract until its expiration, 
at which time you will be eligible to negotiate a new contract under the 
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terms of the new law, which, in most cases, will then be possible with¬ 
out any reduction in your present total compensation. 

The Government of Guam is recommending to the Interior Depart¬ 
ment that all personnel now imder contract as off-island recruitments 
and receiving TPD be considered as bound by a contract with the Interior 
Department, which details them to serve with the Government of Guam. 

Persons who wish to negotiate a new contract with the Government 
of Guam may do so with the Personnel Office and it is suggested that they 
see Mr. Slaughter. The advantages of this are that the new pay law may 
provide some upward revision of the salary scale for some positions in 
the off-island recruitment group. It also has the advantage that it would 
appear to establish the employee as in the employ of the local government 
and, thus, not an employee of the Federal Government in accordance with 
Internal Revenue Act of 1950. 

Persons who wish to remain under their present contracts and con¬ 
sider that they were employed by the Interior Department for detail to the 
Government of Guam may do so. The advantage to this would be that if 
they had substantial Federal Civil Service, they could continue to make 
retirement pa 3 nnents and would feel that their Federal Civil Service re¬ 
mained unbroken. The disadvantage of this would be that it would appear 
to be an election by the employee to be considered a Federal employee 
under the Internal Revenue Act of 1950 and, therefore, subject to income 
tax for the calendar year 1950, if such tax remains applicable. 

The Personnel Office will assume that unless an employee requests 

execution of a new contract with the Government of Guam he wishes to be 

considered an employee under contract with the Interior Department. 

/s/ Manuel U. Lujan, ♦ ♦ ♦ 

Acting Director of Personnel 

To: Director of Labor and Personnel_I request an interview. 

From:_^I wish to remain in my 

present status. 


Signature 
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EXHIBIT F 

Standard Form GGLi-2 
Government of Guam 

RENEWAL EMPLOYMENT AGREEMENT 

Russell P. Mungen _ St. Petersberg, Florida 

Name Point of recruitment 

Marine Terminal Supt. R~35, $6552.00 i)er annum, plus 25% TPD 

Position in which employed Pay range and salary 

Commercial Port, Department of Commerce 
Department in which employed 

Date of departure from West Coast to Guam (1-31-52) 

Effective date of emplo 3 rment 

1. This appointment is made with the imderstanding that you will serve 
for a period of 24 months or such part thereof as your services may be 
necessary. 

2. Your retention in the service is contingent upon your good behavior 
and satisfactory service It must be clearly imderstood that continuance 
in your position and rate of pay will depend upon satisfactory demonstra¬ 
tion of your ability to perform the duties of the position for which you are 
being appointed. Your failure to comply with these requirements will be 
considered a violation of your appointment and employment agreement. 

3 Upon completion of the above-mentioned service, or as soon thereafter 
as practicable, you will be furnished transportation to your original point 
of recruitment. 

4. Transportation to Guam and return will be prov:lded at the expense of 
the Government. 

5. Should you vacate your position without authority, be discharged for 
cause or should you resign before the expiration of ^ months from the 
date you enter upon duty or such part thereof as your services may be 
necessary, you will not be furnished return transportation to your original 
point of recruitment at Government expense. Further, the Government 

of Guam is authorized to withhold any final pay due you to apply against 
or to liquidate any indebtedness arising from a violation of this employ¬ 
ment agreement. 



6. During the period of this agreement should an unforeseen emergency 
arise in the nature of serious illness or death of a member of your imme¬ 
diate family (father, mother, husband, wife or children) which requires 


your immediate presence in St. Petersbeig, Florida, the Director of 
Personnel is authorized, provided verification of the actual need for your 
return is established to his satisfaction, to terminate your employment 
and furnish you with transportation to your original point of recruitment 
and allow subsistence at Government expense. The Director of Personnel 
shall request in the usual manner verification of the existence and extent 
of the emergency by the American Red Cross, or other equally reliable 
source. 

7. Should your health become so impaired through no fault of your own 
during the period of this employment as to justify the Director of Personnel 
to recommend your return to your original point of recruitment, based 
upon examination and report of a medical officer, you will be returned 

at the expense of the Government. 

Witness my hand and seal this 27th day of November, 1951 at Agana, 
Territory of Guam. 

/s/ Russell P. Mungen 
Signature of Appointee 

8. The Government of Guam, through its representatives, does hereby 
agree that it will have no further claims on the appointee for the funds 
expended imder this agreement if the appointee fulfills the terms of this 
emplo 3 rment agreement, or is involuntarily removed without delinquency 
or misconduct from employment by the action of the Government at any 
time subsequent to the date of entry on duty at duty station. 


CERTIFIED TO BE A TRUE COPY: 

/s/ S.C. Flores, ^ 

S.C. FLORES, 

Chief, Personnel Emplo 3 mient 
and Records Division. 


Albert C. Slaughter 
Director of Personnel 


Exhibit F to affidavit of Russell P. Mungen. 
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[Filed Jan. 31, 1956] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DffiTRICT OF COLUMBIA 


) Civil Action No. 5304-53 



NORMAN A. PELTIER, 

Plaintiff, 


DOUGLAS McKAY, [FRED A. SEATON] ) 

Secretary of the Interior, ) 

et al., ) 

Defendants ) 

AFFIDAVIT OF NORMAN A. PELTIER 
District of Columbia ss: 

Before me, a notary public, in and for the District of Columbia, 
personally appeared Norman A. Peltier, who first being duly sworn on 
oath deposes and says; 

1. That he is the plaintiff in the above captioned cause and makes 
this affidavit in support of his opposition to the motion for summary judg¬ 
ment filed by defendants herein. 

2. That on the 10th day of March, 1949 he executed an employment 
agreement and travel authorization with the United States Navy Department 
for the position of Safety hispector. Grade CAF 7, $3727.20 per annum 
plus $931.80 per annum territorial post differential for duty at the Naval 
Supply Center, Guam Mariannas Islands. A true copy of said employ¬ 
ment agreement is attached to plaintiff^ s request for admissions filed 
herein in accordance with Rule 36, Federal Rules of Civil Procedure, as 
Exhibit A. 

3. That in accordance with said agreement he proceeded to Guam 
to assume his duties, under a United States Civil Service Commission 
"Excepted Appointment" effective March 23, 1949, evidenced by Navy 
Department personnel action form 1200, a true and correct copy of which 
has been filed with plaintiff’s Requests for Admissions filed herein under 
Rule 36 of the Federal Rules of Civil Procedure, as Exhibit B. 

4. That he was subsequently assigned the duties of a Criminal In¬ 
vestigator, and later was promoted to Grade GS-9, $4600.00 per annum, 
plus territorial post differential pay of $1150.00 per annum, and desig- 
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nated to perform the duties of Fire Marshal, in the Department of Civil 
Police, Naval Government of Guam, an agency of the United States. 

5. That on June 25, 1950 he was transferred from the above posi¬ 
tion to the position of Fire Marshal with the same grade and salary, in 
the Department of Interior, Government of Guam, Department of Civil 
Police, and the Notification of Personnel Action then furnished to him 
has been filed herein attached to Plaintiff^s Bequests for Admissions 
under Rule 36, F. R. C. P., as Exhibit C. 

6. That on the 25th day of September, 1950 he applied for leave to 
visit his family in the continental United States, and discussed the request 
with Mr. Robert E. Kloske, Assistant Director of Personnel for the In¬ 
terior Department, Government of Guam, an agency of the United States. 

7. That he was informed by Mr. Kloske that it would be necessary 
for him to execute a ’’renewal employment agreement; authorization for 
employment and travel” before his leave would be approved, and he asked 
Mr. Kloske then if this would in any way affect his status as a Federal 
employee of the United States Department of Interior, as he did not wish 
to enter into any agreement which would have the effect of depriving him 
of such status. 

8. That Mr. Kloske informed him that it was a necessary admin¬ 
istrative matter required to authorize travel and leave, and that it would 
have no effect on his status as a Federal employee. 

9. That he and Mr. Kloske had a discussion about the future pros¬ 
pects insofar as retaining his Federal status was concerned, and Mr. 
Kloske informed him that the then Governor of Guam, Carlton Skinner, 
who was also the superior officer of all employees of the Department of 
Interior on Guam, had instructed him to advise employees that expected 
legislation by the Guam Congress on a ’’merit system” for the Govern¬ 
ment of Guam would be influential on the question, and that when such a 
’’merit law” was enacted those employees holding unexpired agreements 
such as that which affiant was then to renew would be offered the oppor¬ 
tunity of accepting a completed agreement and being returned to the United 
States at the government expense, or of entering into a new agreement 
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with the territorial government of Guam. 

A true and correct copy of said ’^renewal emplo 3 nnent agreement; 
authorization for employment and travel" is annexed hereto as Exhibit A. 

10. That he executed said renewal agreement, went on leave, and 
returned about Christmas 1950, whereupon he resxuned his former duties 

109 as Fire Marshall without change of any of his conditions of employ¬ 
ment. 

11. That on or about the 18th day of January, 1951 he received a 
memorandum from Manuel U. Lujan, Acting Director of Personnel, dated 
January 18, 195i, which referred to the effect of the recent enactment of 
Public Law 4 by the Guam Congress, and offered affiant an opportunity to 
negotiate a new contract with the Government of Guam, or to continue to 
serve imder his existing employment agreement, to be considered as de¬ 
tailed by the Interior Department as one of its employees detailed to serve 
with the Government of Guam. No action was required on his part, by the 
terms of the memorandum, to elect to remain under his existing agree¬ 
ment, as an Interior Department employee, so he did nothing, but con¬ 
tinued thereafter in the usual performance of his duties until the 4th day 
of April, 1951. 

12. On the 4th day of April, 1951, he was handed a letter by his 
then immediate superior, one Mandeville C. Frost, Commissioner of 
Public Safety, Government of Guam, Department of Interior, and himself 
an employee of the Department of Interior, which letter informed affiant 
that his services were being terminated at the close of business eight days 
later, the 12th day of April, 1951 for certain gene:ral reasons contained 
therein. A true and correct copy of said letter is attached hereto as Ex¬ 
hibit B. 

13. That on the 12th day of April, 1951 affisint received another 
letter from said Mandeville C. Frost, dated April 12, 1951, which stated 
that the letter of April 4, 1951 was superseded by reason of affiant’s 
veterans preference, but that affiant’s services were being terminated 
on May 12, 1951 for general reasons stated in the letter. A true and 
correct copy of said letter is attached hereto as Exhibit C. 
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14. That on the same date, April 12, 1951, affiant received another 
letter from said Mandeville C. Frost suspending him from the performance 
of his duties. A true and correct copy of this letter dated April 12, 1951 
is attached hereto as Exhibit D. 

15. That on the 11th day of May, 1951 affiant received a notice of 
personnel action, headed United States Department of Interior, Govern¬ 
ment of Guam, which informed him that he was removed from his position 
of Fire Marshal effective the 12th day of May, 1951, in accordance with 
the letter of said Mandeville C. Frost, Commissioner of Public Safety, 
dated April 12, 1951. 

16. That he appealed said discharge to the United States Civil Serv¬ 
ice promptly thereafter, and on October 8, 1951 was informed by the Com- 

110 mission that it had no jurisdiction because he was an employee of 

the Government of Guam and thus not entitled to Veterans Preference 
under the Act of 1944, and his subsequent appeals to the Board of Appeals 
and Review, and to the Commission, resulted in the original decision 
being upheld, with the last decision by the Commission being January 8, 
1952. 

17. That upon his return from Guam to the United States in August 
1951 and prior to the first decision of the Civil Service Commission on 
his appeal, affiant appealed directly to the Interior Department desiring 
to expedite a settlement of the matter without waiting for the result of 
the Civil Service consideration of the case, which he was lead to believe 
would not be soon forthcoming. As a result he had conferences with Mr. 
Dan Wheeler, of the Office of Territories, whose particular sphere was 
matters relating to Guam, and with his assistant, Mr. Emil Sadi. He 
was assured that the matter would be looked into, and had several con¬ 
ferences with one or the other on developments, over a period of several 
months. 

After the adverse decision of the Commission affiant had three sep¬ 
arate conferences with Mr. Vernon Northrup who was then Assistant Sec¬ 
retary of Interior for Administration, as nearly as he can recall. Mr. 
Northrup informed affiant that he thought affiant was entitled to relief and 


he woiild take all necessary steps to obtain it for him. Mr. Northrup 
was replaced by the incoming administration. 

18. That thereafter, and some time s\ibsequent to the first of the 
year 1952 affiant was in frequent contact with Mr. Clarence Davis, Soli¬ 
citor of the Interior Department, and Mr. Davis expressed a S 3 rmpathetic 
interest in affiant's claim, ha4 several meetings with him, and assigned 
Mr. Virgil Wallace Chief Investigator of the Depaitment of Interior to 
make an investigation of the matter. 

19. That affiant was interviewed by Mr. Wallace in connection with 
his investigation on the 8th day of December, 1952 and again on the 8th 
day of January, 1953. 

20. That in the latter part of February, 1953 affiant was furnished 
with a copy of a letter direct to the Secretary of Interior by Assistant 
Secretary Beasley which contained recommendations approved by the 
Secretary but which were not satisfactory to affiant. A true and correct 
copy of said letter is attached hereto as Exhibit E. 

Ill 21. That shortly thereafter affiant, accompanied by his wife, Mrs. 

Elizabeth Peltier, again discussed the matter with Mr. Davis who turned 
them over to Mr. Knight Aulsbrook, former attorney general of Guam 
with instructions to summarize the case and prepare it with recommenda¬ 
tions for transmittal to the Secretary, which Mr. Aulsbrook did on March 
23, 1953. 

22. That Mr. Davis at about this time introduced affiant to Mr. 
Edwards, General Counsel of the Office of Territories and Possessions, 
who he stated would handle the matter equitably and fairly. 

23. That Mr. Edwards after a brief conference made an appoint¬ 
ment with the affiant and his wife for about two weeks later, and at that 
time proposed a settlement of all claims by pa 3 rment to affiant and his 
wife of $4000.00, with the indication later in the conversation that the 
figure might go as high as $4500.00, and the offer was made to permit 
affiant to prepare a letter for the signature of the JSecretary of the Interior 
which would clear affiant of the charges made against him on Guam. How¬ 
ever, nothing satisfactory was proposed about restoring affiant to his 
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position in the Department of Interior. 

24. That affiant being dissatisfied with this proposal contacted Mr. 
Beasley the Assistant Secretary by telephone in the middle of June, 1953 
to the best of affiant's recollection, and upon conveying his dissatisfaction 
to Mr. Beasley was informed that he would hear something further from 
Mr. Beasley in about a few weeks. 

25. That failing to hear from Mr. Beasley after the lapse of several 
weeks, affiant instructed his attorney to communicate with Interior De¬ 
partment r^arding the matter, and a letter was written to the Secretary 
on September 10, 1953 suggesting a conference at which affiant would be 
accompanied by counsel. An invitation was forthcoming and on the 14th 
day of October, 1953, affiant and his attorney, John Henry Fallon, con¬ 
ferred with Mr. Edwards. That at this time Mr. Edwards stated that a 
settlement figure in the possible neighborhood of $5000 or $5500 might be 
possible, and reiterated his offer of a letter to be furnished over the sig¬ 
nature of the Secretary clearing the affiant of charges against him, but 
restoration to any position in the Department could not be considered. 

Mr. Edwards further suggested to affiant that if affiant could inquire 
among friends he was known to have in Congress as to how large a figure 

112 in settlement of the matter support could be obtained for, it might 

assist the negotiations. 

25. That thereafter, the instant suit was filed on the 16th day of 
November, 1953. 

/s/ Norman A. Peltier 
Norman A. Peltier 

Subscribed and sworn to before me this 30th day of January, 1956. 

/s/ Elizabeth D. Brown 
Notary Public, D. C. 
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113 [Filed Jan. 31, 1956] 

EXHIBIT BA 


To: Norman A. Peltier, Fire Marshal _[ illegibleJ per annum 

(Plus TPD $1150.00 per annum). Dept, of Civil Police, Govt, of 
Guam 

Subj: Renewal Empl 03 rment Agreement; Authorization for Emplo 3 mient 
and Travel 

Ref: (a) Standardized Government Travel R^ulations, as amended 

1. You are hereby tendered a renewal agreement for 24 months or 
such part thereof as your services may be necessary in the above position, 
effective the date you leave from San Francisco, California by surface or 
air. Your travel from the United States is to begin on or before: 


2. You will be allowed 300 pounds of baggage when traveling by ship and 
65 poimds by air. 

3. While enroute from the United States you will be carried as in a duty 
status on the rolls of your duty station for the usual time consumed in 
travel, and will be paid at the hourly rate or per annum rate of pay for 
your position, as indicated for those days which are within the adminis¬ 
trative work week. Your records will be carried by the Governor of Guam 
of your duty station. The selection of an indirect route for your conven¬ 
ience shall not increase the amount of travel time for which you will be 
paid. 

4. (Before proceeding to your home) you will contact the Records and 
Accounts Department to make reservations for your return to your duty 
station at the time your approved leave will expire, and plan your arrival 
at the port of embarkation accordingly. That office will furnish you surface 
or air transportation to your duty station, whichever is more convenient 

to the Government. 

CAUTION: The date of your departure should be on or before the 
expiration of your approved leave. Your failure to report for return 
transportation by the time scheduled may result in your removal 
for abandonment of position. Any request for an extension of the 
period of authorized leave must be submitted to your activity in 
advance of the expiration of authorized leave, and must specify the 


the reason for the desired extension. Should your annual leave ex¬ 
pire prior to the date of your departure from the United States, you 
will be carried on the rolls in a leave without pay status. 

5. If your point of hire is beyond San Francisco, California, and if you 
are not authorized travel by automobile, the Records and Accounts Office 
will issue the necessary transportation to return you to San Francisco 
enroute to your duty sUtion as indicated below and the same will be noted 
hereon: 

(a) Necessary commercial rail transportation, including Pullman 
is authorized from Not Necessary to San Francisco, California. T/R 
No. (complete rail routing, date and estimated cost). 

(b) As it is more economical and more advantageous to the United 
States, you are authorized to travel by privately-owned automobile from 
Not Necessary to San Francisco, California. 

If transportation is authorized by privately owned automobile, you 
will be allowed 7^ per mile via the most direct route to the port of entry 
from, but not to exceed cost of first-class common carrier including Pull¬ 
man accommodations. When traveling with dependents, their names and 
ages should be included in tlie travel voucher. 

114 6. If commercial ship or air transportation is furnished, no sub¬ 

sistence expenses will be allowed as ticket includes subsistence. While 
in a travel status within the continental United States, you will be allowed 
$6.00 per diem in lieu of actual subsistence expenses not to exceed the 
usual time consumed in travel between these points by common carrier, 
except that no per diem will be allowed if travel is via commercial air 
as ticket included subsistence. 

7. In the event you are delayed through no fault of your own while en¬ 
route awaiting transportation to your duty station beyond the continental 
limits of the United States, you will be allowed $6.00 per diem in lieu of 
actual subsistence expenses while in travel status and awaiting transpor¬ 
tation in the continental United States. You will be required to show that 
the delay in travel was not for personal reasons and was caused by cir¬ 
cumstances beyond your control before payment of your per diem claim 
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will be made. Written statements as to the cause and duration of delay 
in travel must be secured from Transportation Officers at the time of 
layover. 

8. Upon your return to Guam, you are instructe<l to submit a claim for 
travel expenses from your point of hire to your duty station. The Depart¬ 
ment of Labor will supply you with the necessary forms. 

9. In accordance with Public Law 600, 79th Congress, approved 2 
August 1946, you are entitled to e3q>enses of transportation of your imme¬ 
diate family and household goods and effects from place of your actual 
residence at time of original appointment to your duty station. However, 
authorization for the transportation of your Immediate family must be 
secured from the Governor and is subject to the availability of housing 
accommodations. 

10. The cost of this travel shall be charged to General Fund, Govern¬ 
ment of Guam 1951. 

11. While this renewal is to the position shown on the first page hereof, 
you are subject to transfer or reassignment at the discretion of the Gov¬ 
ernor to any position for which you are qualified and eligible within the 
geographic area at any time during the period of this agreement provided 
there is no reduction in your pay. The rate of pay imder which you are 
hereby appointed is subject to such adjustment as may occur at any time 
during the period of your empl 03 nnent by operation of law, including statu¬ 
tory enactment, promulgation of a revised schedule of wages or by re¬ 
allocation of your position by competent classification authority. 

12. Upon completion of the period of service specified in this agreement, 
you may exercise the option of accepting return transportation as soon as 
available thereafter or you may continue to serve in the same position or 
in any position to which reassigned or transferred for a longer period 
provided your services are needed. In the event you are continued in 
employment after the expiration of the period of service provided above, 
you may apply for return transportation at any time and the same will be 
provided as soon as practicable. After the termination of the period 
specified above, should you resign for the purpose of remaining overseas 
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or should you be removed for cause, return transportation will be offered 
at the earliest practicable time thereafter and failure on your part to ac¬ 
cept will constitute a waiver of your right to such transportation under the 
provisions of this agreement. At any time after your specified service 
has e^^ired you will be furnished transportation and subsistence, as spe¬ 
cified herein, allowed shipment of household effects and transportation of 
dependents to the place from which appointed and allowed travel time en- 
route from your duty station to the port of disembarkation in the United 
States, provided that the selection of an indirect passage for your con¬ 
venience shall not increase the amount of travel time for which you will 
be paid. 

115 13. During the period of this agreement should unforeseen emer¬ 

gency arise in the nature of serious illness or death of a member of your 
immediate family (father, mother, husband, wife, or children) which re¬ 
quires your immediate presence in continental United States, the Gover¬ 
nor is authorized, providing verification of the actual need for your return 
is established to his satisfaction, to terminate your employment without 
prejudice and furnish you with transportation to the nearest port in the 
United States. The Governor shall request in the usual manner verifica¬ 
tion of the existence and extent of the emergency by the American Red 
Cross or other equally appropriate source. 

14. Should you health become so impaired through no fault of your own 
during the period of this emplo 3 mient as to justify the head of the estab¬ 
lishment to recommend your return to the United States, based upon ex¬ 
amination and report of a medical officer, you will be returned at the 
expense of the Government to the place from which recruited. 

15. I, the imdersigned, do hereby accept employment with the Govern¬ 
ment of Guam, and in consideration of the transportation and subsistence 
provided by the government of Guam from beginning point of travel to duty 
station, I agree to fulfill the terms of this employment agreement. 

16. Further, I, the undersigned, do hereby agree that if I fail to fulfill 
the terms of this emplo 3 mient agreement by resigning, vacating the posi¬ 
tion without authority or if I am removed for cause before the expiration 
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of the period of this agreement, I will, upon demand, repay to the Gov¬ 
ernment of Guam a sum of money equivalent to that: e:>q)ended by the Gov¬ 
ernment of Guam for my transportation and subsistence and transportation 
of dependents and cost of shipment of household effects, if involved, from 
beginning point of travel to duty station, and I authorize the Government 
of Guam to withhold any final pay due me to apply against or to liquidate 
any indebtedness arising from a violation of this employment agreement. 
Further, I understand and agree that in this event return transportation 
to the United States at Government expense will not be furnished. 

Witness my hand and seal this 25th day of Sept., 1950 at Agana, 
Guam. 

/s/ Norman A. Peltier 

(Signature of Appointee) 

17. The Government of Guam, through its representatives, does hereby 
agree that it will have no further claims on the appointee for the f\mds 
expended under this agreement if the appointee fulfills the terms of this 
employment agreement, or is involuntarily removed without delinquency 
or misconduct from employment by the action of the Government at any 
time subsequent to the date of entry on duty at duty station. 

For the Governor: 

ROBERT E. KLOSKE 
Asst. Director of Personnel 

CERTIFIED TO BE A TRUE COPY: /s/ [ illegible] 

for Juan Muna, 

Personnel Officer 


[Filed Jan. 31, 1956] 

EXHIBIT BB 

•-"Py GOVERNMENT OF GUAM, AGANA 

April 4, 1951 

Mr. Norman Peltier 
Fire Marshal 

Department of Public Safety 
Government of Guam 
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Dear Mr. Peltier: 

Your services are being terminated at the close of business April 
12, 1951 for the following reasons: 

1. Conduct unbecoming a sui)ervisory employee of the Govern¬ 
ment of Guam in dealing with the following subordinate employees: 

Vicente G. Benavente 
J. S. Aguon 
J. T. Quinata 

A. G. Camacho 
D. B. Bosario 
J. S. A. Bivera 
J. B. Duenas 
F. I. Ulloa 

J. P. Quitugua 

B. C. Guerrero 

2. Civil Service investigation, Case Serial No. 12-50 31954, 
revealed unfavorable information concerning your suitability as a Govern¬ 
ment employee. 

3. Confidential files of U. S. Army revealed unfavorable inform¬ 
ation concerning your suitability as a Government employee. 

4. Failure to accept instructions and comply with established 
regulations. 

In accordance with established personnel procedures you may appear 
before me on or before April 11, 1951 for a hearing to show cause why 
this action should not be taken. You may produce witnesses at this time 
who have actual knowledge of the facts stated in the charges. 

For your further information I am enclosing a copy of the appeal 
procedure for the Government of Guam. 

Sincerely yours, 

/s/ M. C. Frost 
M. C. Frost 

Commissioner of Public Safety 


Enclosure 
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EXHTOIT BC 

GOVERNMENT OF GUAM, AGANA 

April 12, 1951 

Mr. Norman Peltier 
Fire Marshall 
Government of Guam 

Dear Mr. Peltier: 

This office has received a letter from Crain and Phelan, Attome 3 rs 
and counselors at law, regarding my letter of charges to you dated April 
4, 1951. For your information the Government of Guam is following es¬ 
tablished U. S. Government procedures for separation in accordance with 
the Federal Personnel Manual. 

This is to advise you that in accordance with Section 9.102 of the 
Federal Personnel Manual you are hereby given fourteen days from the 
date of receipt of this letter to file a written answer with supporting affi¬ 
davits to the following charges: 

1. Tour dismissal of employee I^acia R. Rivera on March 22, 

1951 without charges or authority to do so. 

2. Your suspension of Vicente G. Benavente, Acting Asst. Fire 
Chief without charges or authority to do so. 

3. Your making abusive statements and accusation about the follow¬ 
ing subordinate employees causing them to file charges against you: 

Vicente G. Benavente J. S. A. Rivera 

J. S. Aguon J. B. Ihienas 

J. T. Quinata F. I. Ulloa 

A. G. Camacho J. P Chiitugua 

D. R. Rosario R. C. Guerrero 


4. Notification by U. S. Civil Service Commission Investigation 
Division, Case No. 12-50 31954, that your investigation revealed 
unfavorable information concerning your suitability as a Government 
employee. 

5. Confidential files of the U. S Department of the Army revealed 
unfavorable information concerning your suitability as a Govern¬ 
ment employee. 

6. Your failure to comply with and to prepare a complete inventory 
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of Fire Division equipment no later than February 2, 1951. On 
February 6, 1951 an incomplete inventory was delivered to the 
Office of the Commissioner. To date no complete inventory has 
been prepared and submitted by you. 

In accordance with the Veterans Preference Act you are entitled to 
30 day notice, therefore, you are hereby notified that as of the close of 
business May 12, 1951 I propose to terminate your services. This letter 
118 supersedes my letter of April 4, 1951 in view of your veterans 

preference. 

You are also advised that you are not entitled to an examination of 
witnesses nor is any trial required. The Government of Guam does have 
a Grievance Appeal Board and you are entitled to appeal this action to this 
board. For your information I am enclosing a copy of the procedure to be 
followed in filing an appeal with this board. 

Sincerely yours, 

M. C. FROST 

Commissioner of Public Safety 


119 [Filed Jan. 31, 1956] 

EXHIBIT BD 

GOVERNMENT OF GUAM, AGANA 

AprU 12, 1951 

Memorandum 

To: Norman A. Peltier, Tutjan Housing Area 

From: M. C. Frost, Commissioner of Public Safety 

Subject: Official Notification of Relief of Duties as Fire Marshal, 

Department of Public Safety 

You are hereby relieved of your duties as Fire Marshal and placed 
on indeterminate status with pay, pending the outcome of my proposed 
action against you as set forth in my letter of 12 April 1951. 
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You are requested to surrender your fire and police badges, and 
your police credential card. 


/s/ M. C. Frost 
M. C. Frost 


[FUed Jan. 31, 19561 

Seal of EXHIBIT BE(1) 

Dept, of Interior (LETTERHEAD) 

UNITED STATES 

DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 

Mar. 3, 1953 

Dear Mr. Peltier: 

Based upon the complaint which you have made with respect to your 
dismissal from a position with the Government of Guam, the Department 
has conducted an investigation of your dismissal as well as of the events 
associated with your dismissal. 

In order that you may be fully informed as to the basis of the De¬ 
partment's decision to sustain your dismissal, there is attached a copy of 
a memorandum dated February 3, 1953, to the Secretary of the Interior, 
containing certain recommendations. These recommendations were ap¬ 
proved by the Secretary of the Interior on February 21, 1953. 

It will be noted that the Department is requiring the cancellation of 
the charges for quarters from the time you left Guam to the time your 
wife vacated the quarters. The Director, Office of Territories, Washing¬ 
ton, D. C. is being requested to see that the necessary action is taken to 
effect the cancellation of these charges and to see that steps are taken to 
settle with you for any amounts due. 

Sincerely yours, 

/s/ D. Otis Beasley 
Administrative Assistant Secretary 

Mr. Norman A. Peltier 
Annapolis Hotel, Washington, D. C. 

Enclosure 
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EXHIBIT BE(2) 

Seal of Dept. (LETTERHEAD) 

of Interior UNITED STATES 

DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 

Feb. 3, 1953 

Confidential 

Memorandum 

To: Secretary of the Interior 

From: Assistant Secretary Beasley 

Subject: Investigation of the Circumstances Surrounding the Dismissal 

of Norman A. Peltier from his Position as Fire Marshal on the 
Island of Guam. 

The attached report of an investigation of the circumstances sur¬ 
rounding the dismissal of Norman A. Peltier from his position as Fire 
Marshal on the Island of Guam presents a perplexing problem insofar as 
arriving at a decision for disposing of the case. This is due to the fact 
that Mr. Peltier’s case has been brought to the attention of Congress by 
the insertion of a statement in the Congressional Record during the last 
session of Congress. It is also due to the evidence indicating that, while 
there were sufficient grounds for dismissing Mr. Peltier, there is also 
evidence of improperly drawn charges, as well as reprehensible conduct 
on the part of certain officials of the Government of Guam in handling the 
situation in general. 

In order to develop all the facts in this case it would be necessary 
to send an investigator to Guam. Due to the expense that would be in¬ 
volved, this shotild be avoided if it is possible to arrive at a conclusion 
in the absence of such additional facts. It is believed that the case can be 
closed on the basis of the existing report. 

The action which led to the preferal of charges to separate Mr. 
Peltier from his position was the suspension of Vicente G. Benavente, 
Acting Assistant Fire Chief, without charges or authority to do so. Im¬ 
mediately prior to Mr. Peltier’s action in this regard, he had made 
abusive statements and accusation against certain subordinate employees 
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causing them to sign a petition against Mr. Peltier. When Mr. Benavente 
presented this petition direct to the Chief of Police in violation of Mr. 
Peltier's instructions to send the petition through Mr. Peltier, Mr. Ben¬ 
avente was suspended. It must be recognized that Mr. Peltier could not 
compel his submission of this petition through him.. 

In view of the imtenable situation which would have resulted had Mr. 
Peltier been retained in his position, his dismissal appears to have been 
the only course of action open to the Government of Guam. Furthermore, 
since the restoration of Mr. Peltier to his position would, without a 
doubt, weaken the entire personnel administration in the Government of 
Guam, his separation should be sustained. 

In sustaining this action there must not be overlooked the improper 
actions engaged in by certain officials who participated in Mr. Peltier's 
separation and the need to see that there is not a recurrence of such im¬ 
proper procedures and action in the future. Among the improper actions 
are the following: 

1. Failure to let employees know their status. Mr. Peltier was 
under the impression he was a Federal employee and entitled to the pro¬ 
tection afforded such employees. In this regard^ while he may have been 
denied a recourse available to dismissed Federal employees who are vet- 

122 erans, the failure on the part of the officials to keep Mr. Peltier 

correctly informed on his status does not form a basis of providing the 
course of action Mr. Peltier felt he had. 

2. The preferal of charges based on confidential files, without 
being specific as to the evidence contained therein whereby Mr. Peltier 
was considered imsuitable as a Government employee, was improper. 
However, these charges may be ignored since they are not essential to 
support the action taken. 

3. The Department cannot condone the threat by a superior to throw 
Mr. Peltier and his family off the Island of Guam. 

4. The Government of Guam acted improperly in demanding that 
Mr. Peltier sign a release of all claims as a condition to providing trans¬ 
portation to the United States for him and his two sons. In view of this 
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unacceptable action on the part of the Government officials, the rent for 
quarters during Mrs. Peltier*s occupancy should be cancelled since this 
expense would not have been incurred in the absence of this unauthorized 
demand. 

In summary, the recommendations are as follows: 

1. That Mr. Peltier's separation be sustained; 

2. That the charge for quarters from the time Mr. Peltier left for 
the United States to the time his wife vacated the quarters be cancelled; 

3. That the file on this case be turned over to the new Governor of 

Guam for the purpose of initiating such action as may be necessary to 

avoid, in the future, a recurrence of an instance such as this. 

(sgd) D. Otis Beasely (rubber stamp) 
Administrative Assistant Secretary 

Approved: Feb. 21, 1953 

(sgd) Douglas McKay (rubber stamp) 

Secretary of the Interior 

cc: Office of Territories 
Governor of Guam 
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[ Filed January 31, 1956] 

MOTION FOR SUMMARY JUDGMENT FOR PLAINTIFF 
Comes now the plaintiff, through his attorney, and moves the Court 
for summary judgment, upon the following grounds: 

1. There Is no genuine issue of fact in this case, and plaintiff Is 
therefore entitled to judgment as a matter of law. 

All of which is more fully shown in 

(a) The verified amended complaint and answer thereto. 

(b) Answer of defendants to plaintiff's request for admissions 

pursuant to Rule 36, Federal Rules of CivU Procedure 

(c) The deposition of Robert E. Kloske filed herein 

(d) The affidavit of Russell P. Mungen, annexed to plaintiffs 
Points and Authorities in Opposition to Defendants' Motion 
for Summary Judgment as Exhibit A, and adopted with the 
exhibits attached in support of this motion. 

(e) The affidavit of Plaintiff, Norman A. Peltier, annexed to 
plaintiffs Points and Authorities in Opposition, as Exhibit B, 
and adopted with exhibits in support of this motion. 

(f) The Supplemental affidavit of Plaintiff, Norman A. Peltier, 
annexed to Plaintiffs Points and Authorities in Opposition as 
Exhibit C, and herewith adopted with exhibits in support of 
this motion. 

And for such other good and sufficient reasons as may appear 
upon the hearing of this motion. 

/s/ John Henry Fallon 
Attorney for Plaintiff 
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129 [ FUed Feb. 17, 19561 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

NORMAN A. PELTIER, ) 

Plaintiff ) 

^ ) Civil Action No. 5304-53 

DOUGLAS McKAY [ FRED A. SEATON] ) 
et al. ) 

Defendants ) 

OR DE R 

Upon consideration of the defendants* motion for siunmary judgment 
and of the cross-motion for summary judgment filed on behalf of the plain¬ 
tiff, and it appearing to the Court that there are no genuine issues of ma¬ 
terial fact and that defendants are entitled to judgment as a matter of law 
in that the plaintiff*s action is barred by his laches, it is by the Court 
this 17th day of February 1956 

ORDERED, that the defendants* motion for summary judgment be 
and the same hereby is granted, and it is 

FURTHER ORDERED, that the plaintiff*s cross-motion for summary 
judgment be and the same hereby is denied, and it is 

FURTHER ORDERED, that judgment be and the same hereby is 
ordered for the defendants. 

/s/ Joseph C. McGarraghy 

JUDGE 

(CERTIFICATE OF SERVICE) 
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United States District Court for the District of Columbia 


NORMAN A, PELTIER, ) 

Plaintiff ) 

) Civil No. 5304-53 

vs. ( 

DOUGLAS McKAT [ FRED A. SEATON] et al ) 

Defendants ) 
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NOTICE OF APPEAL 

Notice is hereby given this 16th day of April, 1956, that NOHMAN 

A. PELTTEB, Plaintiff in the above captioned cause, 

hereby appeals to the United States Court of Appeals for the District of 

Columbia from the judgment of this Court entered on the 17th day of 

February, 1956 

in favor of the defendants 

against said plaintiff, Norman A. Peltier. 

/s/ John Henry Fallon 

John Henry FaUon, Attorney for 

Plaintiff 

2022 Nichols Avenue, S. E , 
Washington 20, D. C. LU 1-8572 

Notice to: 

The United States Attorney 
for the District of Columbia 
United States Court House 
Washington, D. C. 


[ FUed Oct. 18, 19551 

Washington, D. C. 

Wednesday, May 4, 1955 

Deposition of ROBERT E. KLOSKE, taken pursuant to notice, in 

Room 3427, United States District Court House, before Braxton O. Watson, 

Notary Public, at 4:15 o’clock, p.m., Wednesday, May 4th, 1955. 

APPEARANCES: 

John Henry Fallon, Esq., 

appearing for the Plaintiff. 

Joseph A. Rafferty, Jr., 

appearing for the Defendant. 

♦ ♦ ♦ ♦ ♦ 

Thereupon, 

ROBERT E. KLOSKE 

being first duly sworn by the notary public, was examined and testified 
as follows: 
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DIRECT EXAMINATION 
BY MR. FALLON: 

Q. What is your name, please? A. Robert E. Kloske. 

Q. Where do you reside, Mr. Kloske? A. 219 Lawrence Drive, 
Falls Church. 

Q. Where are you now employed? A. By National Capitol Parks, 
National Park Service. 

Q. And that is an agency of the Government? A. Yes, sir, it is. 

Q. Which agency? A. It is a field office of the National Park 
Service. 

Q. Is that part of the Department of the Interior? A. Yes, sir. 

Q. What is the title of your position? A. I am a position classifier. 

Q. How long have you been employed by the Interior Department? 

« ♦ ♦ ♦ 

4 THE WITNESS: It is a rather hard question to answer the way you 
pose it. I have been employed twice by the Department of the Literior. 

BY MR. FALLON: 

Q. Will you state the dates of those periods? A. I can only give 
them to you approximately. My first emplo 3 rment with the Department of 
the Interior was from April 1950 through January of 1951. My second 
emplo 3 rment commenced in March of 1951 and has been continuous to date. 

Q. Are you the same Robert E. Kloske who was an employee of the 
Naval Government at Guam on or about June 25th, 1950? A. 1 am. 

Q. Did you know the plaintiff Mr. Peltier when you were employed 
with the Naval Government of Guam? A. Yes, I did. 

Q. Was this Naval Government of Guam an agency of the United 
States of America? A. It was my understanding that it was. 

Q. Are you the same Robert E. Kloske who as a personnel officer 
prepared and signed the transfer of Mr. Peltier from the Naval Govem*- 
ment to the Department of the Interior in June of 1950? A. I signed it 

5 but I did not prepare it. 

# ♦ ♦ « 


Q. You are ahead of me now. This related to a transfer from the 
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Navy Department, my question was, to the Department of the Interior on 
June 25th, 1950. A. Yes; that Is correct. However, that was not the 
Instrument that effected the transfer, if I may ejq)lain that for a moment. 
In effecting the transfer the official document was a Form 50 or 1200, as 
it was then called, a notice of personnel action. 

The employment agreements that were entered into were solely for 
the purpose of assuring the employing agency that the employee would re¬ 
main with that agency for a specified period of time, thereby justifying 
his travel at the expense of that agency. 

Q. What did you say this Form 1200 was known as? A. Notice of 
Personnel Action. That was supplanted by the Form 50, which we now 
use. The date on which that 50 came in I don^t rec;m. 

6 Q. But it came in at some time subsequent to June 25th, 1950? 

A. I believe it did, I am not sure. 

Q. I show you a paper entitled, '^avy Department, Notification of 
Personnel Action*^ which I will ask you to read the top line under "Notifi¬ 
cation of Personnel Action" so that the reporter may identify it. A. "No¬ 
tification of Personnel Action. Name, Mr. Norman A. Peltier. Date of 
Birth, 5-3-08; date, 25 June 1950." 

Q. Will you look at the bottom part of that and tell roe whether the 
signature appearing thereon is yours? A. That is correct. 

Q. Will you also tell me what the transfer was from and to? A. 
The transfer was from the Naval Government of Guam. 

Q. Are you reading now? A. Yes. "Department df Civil Police 
to the Department of the Interior, Government of Guam, Department of 
CivU Police." 

Q. Thank you, Mr. Kloske. Did you yourseli later transfer from 
the Naval Government of Guam? A. From the Naval Government? 

7 Q. Did you transfer from the Naval Government of Guam to the 
Department of the Interior? A. I did; on that same date. 

Q. During the period January 1951 to March 1951 where were you 
employed? A. I wasn’t, sir. I was enroute to Washington. 

MR. RAFFERTY: May I interrupt? 
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You mean from the end of January to March ? 

THE WITNESS: That is ri^t. 

MR. RAFFERTY: The early part you were — 

THE WITNESS: I was on the pa 3 n:*oll of the Government of Guam 
until January 30th, 1951. 

BYB4R. FALLON: 

Q. From what date ? A. From April of 1950. 

Q. During this time you were paid by whom ? A. I was paid by 
the Government of Guam. 

Q. Were you paid in any different fe.shion than before your transfer 
from the Naval Government of Guam? A. No, sir. That is, we received 
the same federal check. I believe that it was a federal check that we re¬ 
ceived. That was the manner and method of our payment for the entire 
period I was there. 

Q. A federal check? A. Right. 

4c 4c 4c 4c # 4c 

8 Q. By ^om were you employed on September 25th, 1950? A. By 

the Government of Guam. 

Q. Did you not earlier state that you were an employee of the De¬ 
partment of the Interior ? A. Right. 

Q. At this time ? A. Right. Perhaps we are speaking in organiza¬ 
tional designations here. When I say I was an employee of the Department 
of the Interior I mean that I was an employee of the Government of Guam 
of "fl^ch I believe the Department of the Interior was the parent organization. 

Q. Was there such an organization as the Department of the Interior 
within the Government of Guam as distinguished from the Government of the 
United States ? A. Not to my knowledge. 

Q. So that when you say that on September 25th, 1950 you were em¬ 
ployed by the Government of Guam, you also say you were employed by the 
Department of the Interior of the United States Government ? A. That is 
my understanding, yes. 

Q. At that time what was the exact title of your position, Mr. Kloske ? 
A. Assistant Personnel Officer. 

Q. What were your duties ? A. I had the duty of administering a 
personnel program for the Government of Guam consisting of recruitment, 
employment, disciplinary actions and the local or territorial employment 
service; also position classification. 

Q. You understand that I am referring to the 25th day of September, 
1950 ? A. That is correct. I also had other duties at that time. I was also 
appointed the acting director of the Department of Labor. 

Q. Of what Government? A. Government of Guam. 

Q. As distinguished from the Government of the United States ? 

A. That is correct. You see, the position of the Personnel Officer be¬ 
came vacant shortly after I went over. 

_Q^The_Personnel_Qfficer of what? A. Of the Government of Guam 
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And as long as that position remained vacant I had my duties to perform 
as the Assistant Personnel Officer, and had to assume the duties of the 
Director of the Department of Labor. 

Q. Did you have as an employee of the Department of the Interior 
on the 25th of September, 1950, the authority to hire and fire? A. Within 
the limits delegated by the Governor; yes, sir; not to fire; just to hire. 

Q. This was Governor Skinner? A. That is correct. 

Q. Did you handle the preparation of papers necessary to permit 
the addition of individuals to the payroll? A. I supervised the preparation 
of those papers. 

Q. Did you enter into original employment ag:reements for the De¬ 
partment of the Interior of the United States? A. You might say that I 
negotiated employment agreements that were renewal in a sense. For 
example, if an employee of the Government of Guam had an employment 
terminating, I negotiated a renewal. I do not recall ever negotiating an 
original employment agreement. 

11 Q. For whom? A. For anyone. 

Q. Did you ever employ any Guamanians? A. Yes, sir. 

Q. Did you ever employ any Guamanians who had not previously 
worked for the Government of Guam? A. I may have. I can^t say. 

Q. What was your authority for the exercise of this power? A. I 
had the authority to classify a position not exceeding Grade 5 in level and 
to effect appointments in positions not higher than Grade GS-11 in level 
or the equivalent in un-graded salary. 

Q. Now, this authority came from where? A. Government Skinner. 

Q. Did you have this authority prior to receiving it from Governor 
Skinner? A. No, sir. 

Q. How did you receive this from Governor Skinner? A. In the 
form of a memorandum. 

Q. Did you receive this as an employee of the Department of the 
Interior? A. Yes, sir, I did. 

12 Q. Did you receive any direct authority to employ or enter into any 
employment agreements from the Department of the Interior? A. No, sir. 
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Q. But you understood that your authority from Governor Skinner 
was an authority firam the Department of the Interior? A. Yes, sir. 

Q. Was this authority ever promulgated or circulated to other 
employees? A. Not in the sense that you would circulate a public announce¬ 
ment. 1 do know the Governor annoimced such delegation of authority to 
me in a staff meeting that was attended by the heads of all the departments 
of the Government of Guam. 

Q. On or about September 25th, 1950, did you have some conversa¬ 
tion with Mr. Peltier relative to travel and leave in the United States ? 

A. Yes, sir, I did. 

Q. Did you make any statement to him as to his being able to obtain 
such leave? A. Not a statement as to his availability to obtain such leave. 
My statements to him were in the nature of what had to transpire in re¬ 
newing his employment agreement in order that he may obtain return 
13 travel to the Island and transportation for his dependents. 

Q. At this time who was he employed by? A. The Government of 
Guam. 

Q. He was not employed, an employee of the Department of the 
Interior? A. It was my understanding at that time that he was an employee 
of the Government of Guam which was a field organization imder the De¬ 
partment of the Interior. 

Q. What preparations were made through you for his travel and 
leave? A. Mr. Peltier came in first with the request from his supervisor 
approving his request for leave. When that was approved by the Governor 
and/or the Secretary of Guam, it was sent to my office. 

When I received it I would direct that the necessary emplo 3 mient 
agreements be prepared, the necessary travel request be typed and issued; 
sent to me for signature; so that the person could depart from the Island 
and return at the time that he indicated in his request. 

Q. Did I understand you to say that the Governor of Guam had 
authority to say whether an employee of the Department of the Interior 
could have leave? A. That right was a responsibility of an employee's 
supervisor. In other words, the only person who could approve 
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Mr. Peltier*s leave or my leave or anyone*s was our superior. 

Q. Did you not say that the Governor had to okay the approval of 
the superior? A, The request came in through hiis office and when ap¬ 
proved by that office I acted on it. 

Q. Through whose office? A. Through the Governor*s office. 

In other words, when an employee submitted his r<jquest it went through 
his supervisor. His supervisor endorsed that request on to the Governor 
indicating in the endorsement the supervisor*s approval or disapproval. 
Then that request came to the Governor*s office and in turn routed to me 
for action in accordance with the supervisor*s endorsement. 

Q. You on or about the 25th of September, 1950, — did you submit 
to Mr. Peltier a document called a Renewal Employment Agreement and 
Authorization For Travel? A. I did. 

Q. By what regulation or then existing procedure was this required ? 
A. The Government Travel Regulations and the Navy — 

Q. What Government? A. United States; and the procedure that 
was contained in Navy Civilian Personnel Instructions. 

Q. Where did this apply to Interior Department employees? A. 

It applied to any of our employees. At the time the Department of the 
hiterior. Government of Guam, assumed administrative responsibility 
we had no regulations; we had no administrative procedure; we had nothing 
established out there by the Department of the Interior through the Gov¬ 
ernment of Guam or by the Government of Guam. 

In the absence thereof the Governor decided to continue to follow 
those regulations that we had been using, namely, the Navy Civilian Per¬ 
sonnel Instructions, the Federal Personnel Manual and the Government 
Travel Regulations. 

Q. When you offered this renewal employment agreement and 
authorization for travel to Mr. Peltier, did you do so on behalf of the 
Department of the Interior? A. I believe I did, sir. 

Q. Was there anyone else present at the time this contract was 
executed? A. Perhaps my secretary; I don*t know. 

Q. Was there any conversation between you and Mr. Peltier at the 
time you offered this renewal employment agreement for his signature? 
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A. Yes, sir. 

16 Q. Can you relate that conversation, please? A. To the best of 
my memory. Mr. Peltier naturally was concerned about his employment 
status, as were all of us, that is, were we territorial employees or were 
we federal employees; and if we were federal employees, how long were 
we to remain as such? To go back a little, when the Governor received 
word that signature of the Organic Act by the President was pending he 
notified the staff. 

The question then came up what do we do with our employees; how 
do we administer them; how do we serve them; how do we provide for 
their needs ? We had in mind when we asked that question that part of the 
Organic Act which made it the responsibility of the Guam Congress or 
Legislature to enact or draft its own merit system which govern the em¬ 
ployment and the payment of salaries to employees of the Territory of 
Guam, Government of Guam. — we didn^t know what to do. The Governor 
didn't know what to do. 

He asked for suggestions. I suggested that he attempt to obtain 
through the Department of the Interior permission or authorization from 
the Civil Service Commission to allow all employees who on June 25th 
were carried as employees of the Department of the Interior of the Gov¬ 
ernment of Guam to remain as such until the local legislature could enact 
its own local merit system. Whether that request came into Washington 

17 in the form of dispatch or memorandum or how 1 don't know. I do 
know it did come in. I do know the Governor did receive an affirmative 
reply from the Department of the Interior. 

Q. To what effect? A. That the employees would remain as em¬ 
ployees of the Department of the Interior, Government of Guam until the 
Guam Congress or Legislature could enact its own merit program. 

Q. Did you see such a reply? A. I can't recall whether I saw it 
or whether the Governor gave us that information in a staff meeting. 

Q. Do you recall the date when it was received? A. No, sir, I 
do not; but it was either in the latter part of July or August; I am not sure. 
As a result of that, with that information on hand, the Governor instructed 
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that these renewal employment agreements be entered into with the em¬ 
ployees who desired to return to Guam after a period of leave. 

He also instructed me to inform all employees that at the time of 
their departure some time in the future, we didn^t Imow when they would 
cease to be federal employees, and they would have the option of remain¬ 
ing on Guam as a territorial employee or the Government of Guam would 

18 exercise its option in the employment agreement and return the 
employee to the point of recruitment at the Government's expense inas¬ 
much as he would be leaving his position through no fault of his own. 

Q. When was this option to be available to the employee? A. At 
the time that the Guam Congress or Legislature enacted their local merit 
program. 

Q. You have explained to me the background of the conference be¬ 
tween the Governor and his staff, including yourself as personnel officer. 
Will you tell us what you told Mr. Peltier at the time this contract was 
tendered to him? A. That very same thing; that he would remain a fed¬ 
eral employee imtil such time as the Guam Congress or Legislature en¬ 
acted its merit system. 

When it did he would be given the option of returning to the United 
States or the point of recruitment at the Government's expense or he would 
be allowed to remain as an employee of the Territory of Guam. 

Q. Did he make any expression of his feeling regarding emplo 3 rment 
with the Federal Government at that time? A. Not that I can recall, out¬ 
right statement as to his desires as such. We were all — Mr. Peltier, 

19 myself and three other employees out there were very much con¬ 
cerned as to the outcome of this legislation because it affected us all. 

♦ ♦ ♦ ♦ 

BY MR. FALLON: 

Q. On about the 23rd day of August, 1951, you executed an affidavit 
which I show you a photostat copy of, and ask you if that is your signature ? 

20 A. Yes, sir. 

Q. The information to which you have sworn in this affidavit is to 
your personal knowledge? A. Yes, sir. 
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Q. Your statement relative to Mr. Peltier’s position as criminal 
investigator being abolished came from information obtained by you in 
what way? A. From his file. You see, when his position — let me put 
it this way: His position as criminal investigator was re>described, addi*- 
tional duties and responsibilities; or new responsibilities were added in 
effect making him the fire marshal or the chief of the fire department. 

That position description was sent to me for review and recommend¬ 
ation to the Governor as to how it should be allocated. I recommended to 
' the Governor that it be allocated as a Grade 9 Fire Marshal. When that 
action was taken by the Governor it had the effect under the Classification 
Act of abolishing the former position. In other words, the new position 
of Grade 9 was created in lieu of the old Grade 7 that he held. 

21 Q. What was the name of the Governor to whom you refer at this 
time? A. Governor Skinner. 

Q. Was this jKtsition of fire marshal an approved United States 
Civil Service designation ? A. Yes, sir. 

Q. And it was in this position of fire marshal that Mr. Peltier was 
when he was transferred from the Naval Government of Guam to the De¬ 
partment of the Interior? A. Correct. 

Q. You mentioned in your affidavit ♦ ♦ ♦ that his original employ¬ 
ment agreement was not renegotiated during this period of service? A. 

To my knowledge, no, sir. 

Q. What was the effect of this as to the original contract ? A. It 
was still in effect. 

Q. You mentioned — A. Let me clarify that just a moment. We 
are bordering on a technicality here. Mr. Peltier had an employment 
agreement, as I recall, as a Grade 7 Criminal Investigator. 

22 At the time his position was re-allocated to a Grade 9 he could or 
could not have been required to enter into a renewal employment agree¬ 
ment. It was our practice at that time not to enter into renewal employ¬ 
ment agreements if changes in positions took place within the period of 
time covered by that emplo 5 rment agreement. In other words this is what 
it would have meant. As soon as Mr. Peltier had been under a one-year 
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employment agreement as Grade GS-7 Criminal Investigator, and say at 
the end of six months he became a Grade 9 Fire Marshal, we then legally 
could have entered into another employment agreement requiring him to 
serve another year as a Grade 9 Fire Marshal which would have meant 
his total length of service on the Island would have been eighteen months 
with between periods of leave. Yet the regulations, on the other hand, 
permitted us to return employees for leave at the completion of every 
twelve months of service. 

Q. In the latter part of the first paragraph you mention that Gov¬ 
ernor Skinner administratively determined that ''the Government of Guam 
would adopt for the Territorial Service all pay schedules, " and so forth. 

23 Is this what you referred to earlier when you were answering my 
question as to negotiation of the contract with Mr. Peltier? A. Yes, sir. 

Q. Was this administrative determination ever published or dis¬ 
seminated through Interior Department employees on the Island? A. 
Through the staff meetings such information went out, yes. 

Q. Was any printed notification given generally to employees at 
large? A. Not to my knowledge. 

Q. Do you know Mr. Peltier was notified of this decision ? A. He 
was notified by me verbally. 

Q Was he ever notified in writing? A. Not to my knowledge. 

Q. When you gave him the verbal notification, do you refer to the 
time when a contract was being negotiated? A. That is right. 

Q. Hbwmuch earlier had this decision been made? A. I can only 
guess as to that; not remembering the dates. But I would say approxim¬ 
ately four weeks. 

24 Q. In the third paragraph of the affidavit reference is made to a 
renewal emplo 3 rment agreement and I would like to ask: Did you under¬ 
stand this word, "renewal" to be a renewal of emplo 3 mient with the De¬ 
partment of the Interior? A. Yes, sir. 

Q. In the fourth paragraph you state: "He wais informed that the 
Government of Guam would assume all obligations imposed on the Depart¬ 
ment of the Interior by the renewal employment agreement should he be 
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transferred to the rolls of the Territorial Government of Guam as follows, 
if required by legislation. Did this mean that they would assume to pay 
the expenses of his travel and leave? A. That is right. 

Q. When you referred to the Public Health Regulations in the third 
paragraph which Public Health were you talking about — Government of 
Guam organization? A. Government of Guam organization as well as 
the United States Public Health Service. 

Q. What was the name of the Government of Guam organization ? 

A. Department of Public Health. 

Q. You state that Mr. Peltier inquired as to his civil service 
status. That is the last two or three lines of the third paragraph. What 

25 did you understand him to refer to in speaking of civil service 
status? A. The question on our mind, and I am sure on many, was, 

*^ow long will I remain a federal employee?” 

In other words, Mr. Peltier led me to believe that he was concerned 
that at some time during his leave in the United States his position as a 
federal employee would be terminated. 

Q. Did you believe that he might have had the same concern after 
the period of leave? A. Yes, sir. 

Q. What did he say by way of such inquiry, his specific question, 
if you recall? A. That is rather hard now. The question I believe was 
this: How long will it be before we become Territorial employees ? 

Q. Are you certain of that? A. That is the best I can recall it. 

♦ 4c ♦ ♦ 

26 Q. Did he make any statement affirming a desire to remain a De¬ 
partment of the Interior employee? A. No, sir. I can’t recall that. 
However, I would assume that such was his desire inasmuch as he entered 
into the renewal emplo 3 rment agreement. 

Q. Did you propose to him at this time that he enter into a contract 
directly with the Government of Guam? A. No, sir. 

Q. As an entity separate from the United States Government? A. 

No, sir. 

Q. You could have done so, could you not? A. No, sir, I could not. 
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Q. Did you not earlier state that you had the authority to employ 
persons for the Government of Guam? A. Right; but I had no authority 
to negotiate an emplo 3 anent agreement with the Government of Guam, be¬ 
cause at that time it was our understanding we were not employees of 
the Government of Guam, that we were employees of the Department of 

the Interior, Government of Guam. 

« ♦ « « 

27 Q. You make the statement in the fourth parjigraph, and I refer 
you to it: '’But it is readily apparent that the signing of a Merit Act into 
law by the Governor automatically abolishes federal civil service posi¬ 
tions in the Territorial Government of Guam with the exception of those 
specifically named in the organic act. ” A. That is right. That was my 
understanding as of Jime 25th. 

Q. What were those specifically named in the organic act? A. I 
believe they were the Governor and one secretary to the Governor; the 
secretary of Guam, and a secretary to him. This is a little confusing. 

28 The Assistant Governor was known as the Secretary of Guam. Each 
had a secretarial assistant. There was the fifth position, I believe en¬ 
titled "Legislative Coimsellor” or "Advisor. " It was a legal position. 

Q. He was an employee of the United States Department of the 
Interior? A Government of Guam, yes, sir. 

Q. United States Department of the Interior, Government of Guam? 
A. That is correct. 

Q. Did your statement include those employees categorically 
described in the Organic Act as employees of the agency designated by 
the President who were detailed to service with the Government of Guam? 
A. I don’t quite understand your question. 

Q. Relating to my question as to who were tliose specifically named 
in the Organic Act and your answer -- does your answer also include 
those persons which the Organic Act says that as employees of the agency 
designated by the President to be the administrative head of the federal 
government of Guam such persons as are detailed employees of that 
agency as are detailed to the Government of Guam? A. The Organic Act 
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did not provide for any other than the five positions I mentioned. It was 
our understanding that all other persons would remain as employees of 
the Giovemment of Guam, Department of the Interior, imtil such time as 
that local merit system was enacted. 

29 Q. You do not recall any reference to any employees of any federal 
agency who might be detailed to the Government of Guam? A. No, sir. 

To my knowledge there was never an employee detailed to full time serv¬ 
ice with the Government of Guam. However, we had consultants that were 
employed and we had other employees of the Department of the Interior 
come to Guam for specific assignments of short duration. 

Q. On September 25th, 1950 you were an employee of the Depart¬ 
ment of the Interior? A. Government of Guam. 

Q. Department of the Interior, Government of Guam? A. Yes, sir. 

Q. You also were an officer in the Labor Department of the Gov¬ 
ernment of Guam, not the Department of the Interior? A. No, sir. The 
Labor Department of the Government of Guam was also of the Department 
of the Interior. 

Q. This was subsequent to the effective date of the Organic Act, 
was it not? A. Correct. If I may explain that: In those organizations — 
government, private industry — we have a personnel office. Division of 
Personnel. 

30 Under the Naval Government of Guam their personnel office was 
organizationally known as the Labor Department, or Department of Labor. 

That organizational designation for the personnel office which was 
headed by a personnel officer organizationally entitled "Director of the 
Department of Labor" was carried over from the Naval Government of 
Guam to the Department of the Interior, Government of Guam and I believe 
subsequently carried further over into the Territorial Government of Guam. 

Q. When did this last change occur? A. To my knowledge, it 
occurred at the beginning of the second pay period in January of 1951. 

Q. Then the Organic Act had no effect to give these offices inde¬ 
pendent status separate from the Department of the Interior? A. Would 
you repeat that question ? 
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MR. FALLON: Read the question. 

(Question read.} 

THE WITNESS: To my knowledge, the Organic Act spelled out no 
organizational designations whatsoever. 

BY MR. FALLON: 

Q. As personnel officer it was part of your duties to correctly in¬ 
form all employees within your jurisdiction of their status and of changes 
which would affect them, was it not? A. To the best of my knowledge 
and ability, yes. 

31 Q And did you at that time operate under United States civil serv¬ 
ice procedures ? A. Yes, sir. 

MR. RAFFERTY: At what time? 

MR. FALLON: I will state the date: September 25, 1950. 

THE WITNESS: Yes, sir. 

BY MR. FALLON: 

Q. Did you ever at any time prepare any form for transmission to 
the United States Civil Service Commission showing that Mr. Peltier was 
separated from the employ of the Department of the Interior of the United 
States Government? A. No, sir. 

Q. In your affidavit, in the latter half of the fourth paragraph, you 
state that all employees were transferred from the rolls of the Depart¬ 
ment of the Interior, Government of Guam, to the rolls of the Territory 
of Guam effective, I believe, with the pay period commencing January 
13th, 1951. Will you please describe how the transfer of all the employees 
from the rolls of the Interior Department to the Government of Guam oc¬ 
curred when the Governor signed this Act? A. On Saturday morning, 

32 January 11th, I think, the Governor received from the Guam Con¬ 
gress or Legislature for signature the bill that established the Merit Act 
and the pay schedule for employees of the Territory of Guam. The Gov¬ 
ernor called everyone into a staff meeting and informed us that he in¬ 
tended to sign it into law. 

At that time I was instructed to prepare for the payroll office a 
list of all employees of the Government of Guam, Department of the 
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Interior, showing on that list their name, their current civil service 
grade or classification and salary, and show also on that list the position, 
classification or salary that they were to occupy under the Territorial 
Merit System. Now, I prepared that list or a set of cards — I can^t recall 
which — that Saturday evening. 

We completed that task well in the late hours of the night and on 
Monday morning, the 13th, I boarded ship and departed Guam. 

Q. How many were on this list, do you recall? A. I can only 
hazard a guess at that time. It was between 1100 and 1300 employees, I 
believe. 

Q. Of the Department of the Interior? A. Government of Guam, yes. 

33 Q. Were you ever transferred from the Department of the Interior 
to the Territorial Service? A. No, sir. 

Q. What was the completed emplo 3 anent agreement of which you 
spoke in your affidavit? A. My completed employment agreement? 

Q. A completed emplo 3 mient agreement. A. HI may read it to 
make sure —”Each and every one of us were given the choice of accepting 
a completed employment agreement at that time or we could elect to re¬ 
main in the employment of the Territorial Government at our former rate 
of pay until such date as was specified in the employment agreement had 
been reached. ” 

Q. That is to what I refer. A. It was my imderstanding and instruc¬ 
tions from the Governor that I was to inform all employees under an em¬ 
ployment agreement that they could elect the option of returning to the 
United States or the point of recruitment at the expense of the Government 
of Guam on a completed empl 03 mient agreement if they did not elect to 
remain in the employment of the Territorial Government of Guam under 
the local merit system and pay scale. 

Q. Was one of these persons to whom such a completed emplo 3 mient 
agreement was intended to be offered Peltier? A. I cannot say because 

34 I was not there at that time. It was my intention, and I so informed 
Mr. Peltier in September of 1950 when we entered in the renewal employ¬ 
ment agreement. What they did after I left I do not know. 
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Q. You could not know whether he was ever offered a completed 
employment agreement? A. No, sir; I do not know. I will say this: 

That it was my understanding that he and every other employee should 
at that time have been offered the opportunity to accept such completed 
emplo 3 mient agreement or remain for the duration of the time specified 
in that employment agreement as an employee of the Territory of Guam. 

Q. By a choice made at that time? A. That is correct. 

Q. Was that consistent with the understanding that you had with him 
when he entered into the contract on September 25, 1950? A. That is 
right. 

Q. Do you not know that he ever was offered a choice in January 
1951 because you left before — you left as soon as the list was completed ? 
A. I left before I could follow up and see that the Governor^s instructions 
to me were complied with. 

35 Q. K he had received such an offer would you have said it was a 

mistake? A. No, sir. We had an obligation to the man. 

♦ « ♦ « 

Q. Did you ever make a request to be transferred from the federal 
service to the Territorial Service? A. No, sir, I did not. 

Q. Were you one of those so transferred? A. I don't know whether 
I ever was or not. 

Q. Could you have been without your knowledge? A. If they had 
followed the regulations and the procedure, no, sir, I could not have 
been without my knowledge. S I may explain that a little bit — 

Q. I think you have answered the question. A. It is something I 

I 

would like to get in the record. | 

i 

36 MR. FALLON: Back on the record. [ 

BY MR. FALLON: 

Q. Go ahead. A. When I stated Mr. Peltierj was many of us that 

I 

was separated from the federal service, and so for^, it was my under¬ 
standing after these employees had been informed vjerbally that if I did 
not receive a written request from them by the tim^ I prepared that list 

i 

I was to go ahead and consider them as having desiifed to remain as 


i 
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Territorial employees. 

♦ « « ♦ 

CROSS EXAMINATION 
BY MR. RAFFERTY: 

Q. At the time Mr. Peltier signed the renewal employment agree> 
ment, was he told that he would automatically be told he would become a 
Guam employee at the time the merit system was signed into law by the 
Governor of Guam? A. He was told that he had the option of remaining 
as a Territorial Employee of the Government of Guam or taking a com¬ 
pleted employment agreement and terminating his federal service. 

Q. Do you have any personal knowledge as to what Mr. Peltier 

intended to do ? A. No, sir, I do not. 

« ♦ ♦ * 


Before: Edgerton, Chief Judge, in Chambers. 

ORDER 

Upon consideration of appellant's motion to substitute Fred A. 
Seaton, Secretary of the Interior, for Douglas McKay, on the ground that 
on June 8, 1956, Fred A. Seaton succeeded Douglas McKay as Secretary 
of the Interior, and it having been alleged that substantial issues are in¬ 
volved in this appeal and that a need exists for continuing the appeal on 
behalf of the substituted party, it is 

ORDERED that the aforesaid motion be granted and that Fred A. 
Seaton, Secretary of the Interior, be, and he Is hereby, substituted as 
an appellee herein in the place and stead of Douglas McKay. 

Dated: June 28, 1956. 
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QUESTIONS PRESENTED 

This appeal is taken from a judgment entered by the Dis¬ 
trict Court in favor of appellees upon motions for summary 
judgment filed by appellees and appellant after appellant 
had instituted an action seeking reinstatement to the posi¬ 
tion of Fire Marshal of Guam. In the opinion of the appel¬ 
lees, the following questions are presented: 

1. Whether the District Court erred in granting appel¬ 
lees^ motion for summary judgment for the reason that ap¬ 
pellant’s action for reinstatement was barred by laches when 
the final adverse decision upon appellant’s administrative 
appeal was rendered January 8, 1952 by the Board of Ap¬ 
peals and Review of the United States Civil Service Com¬ 
mission and appellant instituted his action in the District 
Court on May 28, 1954? 

2. Whether appellant was a federal employee and there¬ 
fore eligible to appeal under section 14 of the Veterans’ 
Preference Act his removal on May 12,1951, by the Govern¬ 
ment of Guam from the position of Fire Marshal of Guam, 
when appellant had on September 25, 1950, entered into a 
“renewal employment agreement” with the Government of 
Guam, and when the Organic Act of Guam created on August 
1,1950 a civil government for Guam independent of admin¬ 
istrative supervision by any federal agency? 
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counterstatement of the case 

Appellant received an excepted appointment in the federal 
civil service at a Grade CAF-7 with the Department of Navy, 
effective March 23, 1949, to the position of “Safety Inspec¬ 
tor”, and he was assigned to the Naval Supply Center, Guam 
(J.A. 14). Appellant is a veteran of World War II and w’as 
credited with five points veteran’s preference at the time 
of his appointment (J. A. 2,14). Appellant received a ter¬ 
ritorial post differential because his position was in the field 
(J.A. 14). In January, 1950, by an intra-agency transfer, 
appellant was transferred to the Naval Government of Guam 
(J. A. 7), and in May, 1950, he was promoted to a Grade 
CAF-9 and the position of Fire Marshal (J. A. 22,124). On 
June 25, 1950, appellant was transferred from the Naval 
Government of (luam. Department of the Navy to the De¬ 
partment of the Interior by virtue of an executive order 


(1) 
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transferring the responsibility for administering Guam from 
the Secretary of the Navy to the Secretary of the Interior 
(J.A. 7, 9, 15). See Exec. Order No. 10077, Sept. 7, 1949, 
14 P.E. 5533, as amended by Exec. Order No. 10137, June 
30,1950,15 F.R. 4241. On August 1,1950, Congress enacted 
the Organic Act of Guam, 64 Stat. 384, as amended, 48 U.S.C. 
§1421 (1952), by which legislation Guam became an unincor¬ 
porated territory of the United States. The purpose of such 
legislation was to provide a civil government in the Amer¬ 
ican pattern for the inhabitants of Guam and to enable the 
Guamanians to govern themselves. See S. Rept. No. 2109, 
81st Cong., 2d Sess. 1, 2 (1950). The executive authority 
for the Government of Guam was vested by section 6 of the 
Act in a Governor to be appointed by the President and con¬ 
firmed by the Senate for a four year term. Such authority 
would be exercised under the supervision of the head of 
whichever civilian department of the United States the 
President might designate. Section 9 of the Organic Act 
of Guam authorized the establishment of a merit system for 
the employees of the Government of Guam and permitted the 
Governor to appoint, by and with the consent of the Guam 
Legislature, heads of executive agencies who would be in the 
policy-making positions of the Guamanian government and 
to appoint all other ofi5cers on his own authority. 

In September, 1950, appellant applied for leave in order 
that he might visit his family in the United States (J. A. 96). 
After his leave request had been approved, both by his su¬ 
pervisor and the Governor of Guam, appellant met on Sep¬ 
tember 25, 1950, with one Kloske, the Acting Director of 
Personnel for the Government of Guam (J. A. 121). EJoske 
had been instructed by the Governor to enter into renewal 
employment agreements with employees who desired to re¬ 
turn to Guam at the expiration of their leave (J. A. 122- 
123). Kloske had not received authority from the Depart¬ 
ment of the Intenor to enter into any renewal employment 
agreements, but he negotiated such agreements under in¬ 
structions given him by the Governor which he understood 
to be authority from the Department of the Interior (J. A. 
119-120). 

I Kloske was of the understanding that he and appellant 
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were at this time employees of the Government of Guam 
and that the Government of Guam was a field organization 
of the Department of the Interior (J.A. 120, 127). The 
Government of Guam was not an agency of the Department 
of the Interior subsequent to August 1, 1950 (J.A. 52, 54). 
Kloske understood that the Governor of Guam had received 
approval from the Department of the Interior for a sug¬ 
gestion that employees on Guam would remain employees 
of the Department of the Interior until the Guam Legisla¬ 
ture could enact a merit system of its own (J.A. 122). The 
Secretary of the Government of Guam, as of September 9, 
1950, stated by deposition that no records of the Govern¬ 
ment of Guam showed that any authority had been given 
to any officer of the Government of Guam to declare terri¬ 
torial employees of the Government of Guam to be federal 
employees (J.A. 24). The United States Civil Service Com¬ 
mission, Retirement Division, advised the Government of 
Guam that employees of the Government of Guam, as of 
August 1, 1950, were not federal employees and were not 
allowed to participate in the Federal Retirement Program 
(J.A. 23). 

Kloske told appellant that appellant would have to exe¬ 
cute a renewal employment agreement before he could ob¬ 
tain final approval for his leave and that such agreement 
would not affect his status as a federal employee (J.A. 96). 
Kloske did not advise appellant to enter into any agree¬ 
ment with the Government of Guam as an entity separate 
and distinct from an agency of the United States (J.A. 126). 
Kloske stated to appellant that, pursuant to instructions 
from the Governor of Guam, all employees who signed em¬ 
ployment renewal agreements—such as the one appellant 
was about to sign—would have the opportunity when the 
Guam Legislature established a merit system to terminate 
such agreements and be transported home at Government 
expense or to enter into a new employment contract with 
the Government of Guam (J.A. 96, 123). Kloske told ap¬ 
pellant that he would remain a federal employee until such 
time as the Guam Legislature enacted a merit system, and 
appellant signed the “Renewal Employment Agreement and 
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Authorization for Travel”, which was the standard form 
contract for hiring employees from the United States and 
which was used by the Government of Guam until August, 
1952 (J.A. 23). At the top of the first page of the agree¬ 
ment appear the words Government of Guam, Aga^na*’ fol¬ 
lowed by “To: Norman A. Peltier, Fire Marshal, GS-9 . . . 
Dept, of Civil Police, Govt, of Guam” (J.A. 46). In para¬ 
graph 3 of the agreement, it is stated “While enroute from 
the United States you will he carried as in a duty status on 
the rolls of your duty station. . . . Your records will be 
carried by the Governor of Guam of your duty station” 
(J-A. 46-47). In paragraph 9, it is stated: “However, au¬ 
thorization for the transportation of your immediate family 
must be secured from the Governor and is subject to the 
availability of housing accommodations ’ In paragraph 10, 
it is stated: “The cost of this travel shall be charged to 
General Fund, Government of Guam 1951.” (J.A. 48.) In 
paragraph 11, it is stated: “While this renewal is to the 
position shown on the first page hereof, you are subject to 
transfer or reassignment at the discretion of the Gover¬ 
nor ...” (J.A. 49). Paragraphs 15, 16 and 17 provide 
as follows (J.A. 50-51): 

“I, the undersigned, do hereby accept employment 
with the Government of Guam, and in consideration of 
the transportation and subsistence provided by the Gov¬ 
ernment of Guam . . . , I agree to fulfill the terms of 
this employment agreement. 

Further, I, the undersigned, do hereby agree that if I 
fail to fulfill the terms of this agreement, I will, upon 
demand, repay to the Government of Guam a sum of 
money equivalent to that expended by the Government 
of Guam for my transportation . . . and I authorize 
the Government of Guam to withhold any final pay due 
me to apply against or liquidate any indebtedness aris¬ 
ing from a violation of this employment agreement . . . 
The Government of Guam, through its representatives, 
does hereby agree that it will have no further claims 
on the appointee for the funds expended under this 
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agreement if the appointee fulfills the terms of this em¬ 
ployment agreement . . (Emphasis supplied). 

The signatures of appellant and Bdoske were affixed to the 
agreement (J-A. 50-51). 

The position of Fire Marshal was a position established 
by the Government of Guam (J.A. 20). On January 18, 
1951, appellant received a memorandum from the Acting 
Director of Labor and Personnel, Government of Guam, 
stating: that appellant was one of 97 employees of the 
Guam Government who had been originally recruited from 
the mainland or Hawaii and who were employed under con¬ 
tract setting forth terms of employment that included pay¬ 
ment of territorial post differential; that the Government 
of Guam was recommending to the Department of the In¬ 
terior that all personnel bound by such contracts be consid¬ 
ered under contract with the Department of the Interior on 
detail with the Government of Guam; and, that those wish¬ 
ing to negotiate a new contract with the Government of 
Guam might do so with the Personnel Office and unless an 
employee requests execution of a new contract with the 
Government of Guam it will be assumed that he wishes to be 
considered an employee under contract with the Interior De¬ 
partment (J.A. 41). Since, by the terms of the memoran¬ 
dum, no action was required on appellant’s part to remain 
under the existing renewal employment agreement he had 
executed on September 25,1950, appellant did nothing (J.A. 
97). On April 4,1951, appellant received a letter—with the 
letterhead Government of Guam—(J.A. 105) stating that 
his services were being terminated at the close of business 
April 12, 1951, for conduct “unbecoming a supervisory em¬ 
ployee of the Government of Guam in dealing with the fol¬ 
lowing subordinate employees [there follows a list of 
names] ” (J.A. 106). For appellant’s information a copy of 
the appeal procedure for the Government of Guam was en¬ 
closed from the Commissioner of Public Safety (J.A. 106). 
On April 12, 1951, appellant received a second letter with 
the letterhead “Government of Guam” stating that “the 
Government of Guam is following established U. S. Govern- 


6 


ment procedures for separation in accordance with the 
Federal Personnel Manual.” Appellant was advised he 
was being given 14 days to file a written answer to six 
specific charges (J.A. 107). Appellant was informed 
that “[T]he Government of Guam does have a Grievance 
Appeal Board and you are entitled to appeal this action to 
this board” (J.A. 108). Appellant was removed from his 
position on May 11, 1951, by a Notification of Personnel 
Action which had a letterhead “United States Department 
of Interior, Government of Guam” (J.A. 16). 

Appellant appealed to the United States Civil Service 
Commission pursuant to section 14 of the Veterans’ Prefer¬ 
ence Act alleging that he had been removed from a position 
with the Department of the Interior, Government of Guam 
(J.A. 42). The Chief Law Officer, after reviewing the facts 
revealed by the Commission’s Investigation, concluded (J. 
A. 43-44): 

“And [sic] examination of the organic Act of Guam 
and of your agreement or contract of September 25, 
1950, permits of no other decision than that [there] 
existed no Federal position with the Interior Depart¬ 
ment on Guam that you could have been the incumbent 
at that time. On September 25, 1950, no agency of 
the Interior Department existed on Guam in which you 
could have occupied the position of Fire Marshal. Con¬ 
sequently, there could be no other conclusion but that 
I you were an employee of the Government of Guam sub¬ 
sequent to September 25,1950. 

In your appeal you have directed attention to the 
statement in the April 12,1951 letter of Mr. M. C. Frost, 
Commissioner of Public Safety, Government of Guam, 
that you are entitled to the benefits of Section 14 of the 
Veterans’ Preference Act. You have also directed at¬ 
tention to the fact that the Standard Form 50, Notifi¬ 
cation of Personnel Action, relative to your removal on 
May 12, 1951, reads that you were an employee of the 
Department of the Interior. There can be no argument 
that in the face of such statements, your belief that you 
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were an employee of the Interior Department when 
dismissed is entirely reasonable. Nevertheless, snch 
facts cannot operate to alter facts as they exist. Your 
employment status is governed by the agreement or 
contract under which you served and erroneous state¬ 
ments of the type indicated cannot have the effect of 
changing such status.” 

The Board of Appeals and Review of the Commission, 
after a hearing on November 13, 1951, affirmed the finding 
of the Chief Law Officer on January 8, 1952. The Board 
stated (J.A. 45-46): 

“ . . . the only employment agreement which war¬ 
ranted your retention on the Island of Guam was the 
‘renewal contract^ which you signed on September 25, 
1950. An examination of this contract clearly discloses 
that it is a contract for employment with the ‘Govern¬ 
ment of Guam\ In addition to this, under the pro¬ 
visions of the Organic Act of Guam, which became ef¬ 
fective on August 1, 1950, the Department of the In¬ 
terior no longer has any jurisdiction over employees 
on the Island of Guam except those who were specifi¬ 
cally employees of the Interior Department and who 
were on loan or were detailed to the Government of 
Guam. There has been nothing presented to indicate 
that you were in that class of employees. In view of 
the above, it is the finding of the Board that you could 
not be classified as a ‘Federal Employee’ as described 
in Section 2 of the Veterans’ Preference Act of 1944 
and thus would not be eligible to appeal under the pro¬ 
visions of Section 14 of that Act.” 

On May 28, 1954, appellant filed a complaint in the 
United States District Court for the District of Columbia 
in which he named as defendants the Secretary of the In¬ 
terior and the members of the United States Civil Service 
Commission (J.A. 1). He alleged, inter alia, that he had 
been discharged from his position as Fire Marshal of Guam 
in violation of section 14 of the Veterans’ Preference Act 
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in that he had not been given 30 days advance witten notice 
of the proposed separation action, he had not been allowed 
reasonable time to answer charges, the charges were false 
and there was no such charge made against appellant as 
would promote the efficiency of the service (J.A. 2-3). Ap¬ 
pellant alleged that he had been induced to enter into the 
contract of September 25, 1950 by fraud and mistake 
(JA. 4). Appellant alleged that the United States Civil 
Service Commission had unlawfully ruled that he was not 
an employee of the United States within the meaning of the 
Veterans’ Preference Act (J.A. 3). Appellant prayed for 
the entry of an order declaring that he had been illegally 
discharged from his position as Fire Marshal, Government 
of Guam, Department of the Interior, that he be restored 
to the position from which he had been discharged and to 
all rights, privileges and benefits appertaining to such posi¬ 
tion and that the contract of September 25, 1950, to which 
appellant was a party by reason of fraud and mistake, be 
rescinded (J.A. 5). 

The United States Attorney answered for the appellees 
and defended on the grounds, inter alia, that the complaint 
failed to state a claim upon which relief may be granted 
and that the complaint was barred by laches (J.A. 6-9). On 
October 28, 1955, appellees moved for a summary judg¬ 
ment on the grounds that there were no genuine issues of 
fact and that they were entitled to judgment as a matter of 
law and that the complaint was barred by laches (J.A. 19). 
Appellant filed a motion to strike the affidavits filed in sup¬ 
port of appellees’ motion for summary judgment on the 
ground that they were in violation of F. K. Civ. P. 56(e) in 
that they were not made on personal knowledge, they at¬ 
tempted to set forth facts which would not be admissible in 
evidence, they failed to show that the affiants would be com¬ 
petent to testify to the matters contained in the affidavits 
and they referred to papers of which sworn or certified 
copies were not attached (J.A. 59). On January 24, 1956, 
the District Court, after a hearing, denied appellant’s mo¬ 
tion to strike affidavits on the ground that the affidavits sub¬ 
stantially complied with the provisions of F. R. Civ. P. 
56(e) (J.A. 62). 
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On January 31, 1956, appellant moved for a summary 
judgment and in support thereof filed a personal affidavit 
(J.A. 75,113). Appellant stated in such affidavit that, after 
an adverse decision by the Board of Appeals and Review 
of the United States Civil Service Commission, he conferred 
on three occasions with the Assistant Secretary of the Inte¬ 
rior and had several meetings with the Solicitor of the De¬ 
partment of the Interior (J.A. 98-99). The Assistant Secre¬ 
tary made certain recommendations—that appellant’s sep¬ 
aration be sustained and that certain financial charges for 
quarters heretofore imposed on appellant be cancelled (J.A. 
112)—which recommendations were approved by the Secre¬ 
tary of the Interior but were unsatisfactory to appellant (J. 
A. 99.) In 1953, the General Counsel of the Office of Terri¬ 
tories and Possessions, the Department of the Interior, 
offered appellant .$4,000 as settlement of all his claims and, 
subsequently, stated that a settlement offer of $5,000 or 
$5,500 might be possible, but the General Counsel at no time 
proposed restoring appellant to his position (J.A. 99-100). 

On February 17, 1956, the District Court granted appel¬ 
lees’ motion for summary judgment, denied appellant’s 
cross-motion for summary judgment and entered judgment 
for appellees, stating: 

“Upon consideration of the defendants’ [appellees’] 
motion for summary judgment and of the cross-motion 
for summary judgment filed on behalf of the plaintiff 
[appellant], and it appearing to the Court that there are 
no genuine issues of material fact and that defendants 
are entitled to judgment as a matter of law in that the 
plaintiff’s action is barred by his laches ...” (J.A. 114). 

A timely appeal was noted from this judgment (J.A. 115). 

STATUTE AND RULES INVOLVED 

1. F.R.Civ.P. 52 provides in pertinent part: 

''Findings bij the Court .—* • * Findings of fact 
and conclusions of law are unnecessary on decisions 
of motions under Rules 12 or 56 * * *. 
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2. F.R.Civ.P. 56 provides in pertinent part: 

** Summary Judgment ,—* • * 

(c) Motion and Proceedings Thereon .—The motion 
shall be served at least 10 days before the time fixed 
for the hearing. The adverse party prior to the day of 
hearing may serve opposing afiSdavits. The judgment 
sought shall be rendered forthwith if the pleadings, 
depositions, and admissions on file, together with the 
affidavits, if any, show that there is no genuine issue 
as to any material fact and that the moving party is 
entitled to a judgment as a matter of law. * • *. 

• • • • • 

(e) Form of Affidavits; Further Testimony. —Sup¬ 
porting and opposing affidavits shall be made on per¬ 
sonal knowledge, shall set forth such facts as would be 
admissible in evidence, and shall show afiirmatively 
that the affiant is competent to testify to the matters 
stated therein. Sworn or certified copies of all papers 
or parts thereof referred to in an afiidavit shall be at¬ 
tached thereto or served therewith. The court may 
permit affidavits to be supplemented or opposed by 
depositions or by further afiSdavits.” 

3. The Organic Act of Guam, 64 Stat. 384, as amended, 48 

U.S.C. § 1421 et seq. (1952) provides in pertinent part: 

“Sec. 3. Guam is hereby declared to be an unincor¬ 
porated territory of the United States and the capital 
and seat of government thereof shall be located at the 
city of Agana, Guam. The government of Guam shall 
have the powers set forth in this Act and shall have 
power to sue by such name. The Government of Guam 
shall consist of three branches, executive, legislative, 
and judicial, and its relations with the Federal Govern- 
I ment shall be under the general administrative super¬ 
vision of the head of such civilian department or 
agency of the Government of the United States as the 
President may direct. 

• • • • • 
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Sec. 6 (a) The executive authority of the government 
of Guam shall be vested in an executive officer, whose 
title shall be “Governor of Guam’’, and shall be exer¬ 
cised under the supervision of the head of the depart¬ 
ment or agency referred to in section 3 of this Act. 
The Governor shall be appointed by the President, by 
and with the advice and consent of the Senate of the 
United States, and shall hold his office for four vears 
and until his successor is appointed and qualified. The 
Governor shall be a civilian or a retired officer of the 
armed forces of the United States. He shall reside in 
Guam during his incumbency. 

• # • • • 

Sec. 9. (a) The Governor shall, except as otherwise 
provided in this Act or the laws of Guam, appoint, by 
and with the advice and consent of the legislature, all 
heads of executive agencies and instrumentalities. In 
making appointments and promotions, preference shall 
be given to qualified persons of Guamanian ancestry. 
With a view to insuring the fullest participation by 
Guamanians in the government of Guam, opportunities 
for higher education and in-service training facilities 
shall be provided to qualified persons of Guamanian 
ancestry. The legislature shall establish a merit sys¬ 
tem and, as far as practicable, appointments and pro¬ 
motions shall be made in accordance with such merit 
system. 

(b) The Governor may appoint or remove any officer 
whose appointment or removal is not otherwise pro¬ 
vided for. All officers shall have such power and duties 
as may be conferred or imposed on them by law or by 
executive regulation of the Governor not inconsistent 
with any law.” 


SUMMARY OF ARGUMENT 

1. A government employee must act promptly and dili- 
gentlv if he seeks to challenge his removal in the courts. 
Substantial delay in the effective enforcement of his rights 
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is a complete bar to the maintenance of an action for rein¬ 
statement. The more than two year delay in this case ex¬ 
ceeds any reasonable period. It is not justified by the fact 
that the employee chose to seek reinstatement from execu¬ 
tive ofiScials after final adverse agency action. The standard 
of diligence required has not been met here, and the suit 
therefore was properly held to be barred by laches. 

2. Appellant held by contract a civilian position in the 
Government of Guam and was not in the classified or un¬ 
classified civil service. Unless the Government of Guam 
was an establishment, agency, bureau or department of the 
federal government, appellant was not a federal employee 
and was not entitled to the benefits of the Veterans’ Prefer¬ 
ence Act at the time he was removed from his position by 
the Governor of Guam. The Government of Guam became 
an unincorporated territory of the United States with its 
own civil government by virtue of the Organic Act of Guam. 
The Governor of Guam was authorized to appoint and re¬ 
move employees of the Government of Guam and such au¬ 
thority was held independent of any federal agency. Con¬ 
sequently, appellant was not a federal employee and not 
eligible to the benefits of the Veterans’ Preference Act and 
the District Court correctly concluded as a matter of law 
that appellees were entitled to judgment. 

argument 

I 

The District Conrt Correctly Entered Judgment for Appellees 
for the Reason That Appellants Action for Reinstatement 
Was Barred by Laches Because Appellant Had Delayed 28 
Months After Final Administrative Denial of His Appeal 
Before Instituting the Instant Action. 

Appellant’s suit for reinstatement to government service 
and restortation of accrued rights was filed in the District 
Court 28 months after final agency action—dismissal of his 
appeal by the Board of Appeals and Review of the United 
States Civil Service Commission (J. A. 98). The District 
Court upon a motion by appellees and a cross motion by 
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appellant for summary judgment concluded that appellees 
were “entitled to judgment as a matter of law in that the 
plaintiff’s [appellant’s] action is barred by his laches . . 
and accordingly entered judgment for appellees (J. A. 114). 
No findings of fact were made by the District Court and none 
was required since it was granting summary judgment. F.R. 
Civ. P. 52(a); Moore’s Federal Practice 56.02 [11] (2d ed. 
1953); Simpson Brothers v. District of Columbia, 85 U.S. 
App. D.C. 275, 279-280,179 F.2d 430 (1949), cert, denied, 70 
S. Ct. 350. A suit demanding restoration to duty is an ap¬ 
peal for extraordinary legal relief in the form of mandamus 
and, since the remedy is discretionary in nature, the doc¬ 
trine of laches has been held applicable. Arant v. Lane, 
249 U.S. 367, 371 (1919). It has long been established as 
the law that a government employee removed from the serv¬ 
ice must act promptly if he seeks the intervention of the 
courts and substantial delay—by a government employee 
claiming that he had been unlawfully discharged—in the ef¬ 
fective enforcement of his alleged rights is a bar to mainte¬ 
nance of judicial action. Arant v. Lane, 249 U.S. 367, 372 
(1919); Haas v. Overholser, 96 U.S. App. D.C. 22, 223 F.2d 
314 (1955); Davis v. Summer field, 95 U.S. App. D.C. 78, 219 
F.2d 510 (1955); Wunderle v. Kimball, 91 U.S. App. D.C. 
394, 201 F. 2d 707 (1952); Baxter v. Pace, 89 U.S. App. D.C. 
392,193 F.2d 20 (1951); Grasse v. Snyder, 89 U.S. App. D.C. 
352,192 F.2d 35 (1951); Farley v. Abbetmeier, 72 U.S. App. 
D.C. 260, 114 F.2d 569 (1940); Cromwell v. Doyle, 69 U.S. 
App. D.C. 215, 99 F.2d 448 (1938), cert, denied 306 U.S. 640 
(1939); Caswell v. Morgenthau, 69 App. D.C. 15,17, 98 F.2d 
296 (1938), cert, denied 305 U.S. 596 (1938). 

Appellant did not institute the instant action until 28 
months after final agency action. Added expense, inter¬ 
ference with efficient service and a disturbance of govern¬ 
ment operations would be the inevitable consequence of the 
forced restoration to duty of appellant at this late date. The 
courts have recognized that these considerations are present 
in every such case, and comparable delays in bringing rein¬ 
statement suits consistently have been held to constitute 
laches. Arant v. Lane, supra (21 months); Haas v. Over¬ 
holser, supra (2 years); Grasse v. Snyder, swpra (16 
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months); Farley v. Ahhetmeierj supra (1-3 years); Crom¬ 
well V. Doyle, supra (2^2 years); Caswell v. Morgenthau, 
supra (18 months). The considerations underlying the 
doctrine were succinctly stated by the Supreme Court in 
Arant v. Lane, supra at 372, and were quoted by this court 
with approval in Grasse v. Snyder, supra at 353-354: 

“When a public official is unlawfully removed from 
office, whether from disregard of law by his superior or 
from mistake as to the facts of his case, obvious con¬ 
siderations of public policy make it of first importance 
that he should promptly take the action requisite to 
effectively assert his rights, to the end that if his con¬ 
tention be justified the Government’s service may be 
disburbed as little as possible, and that two salaries 
shall not be paid for a single service. 

Under circumstances which rendered his return to the 
service impossible, except under the order of a court, 
the relator did nothing to effectively assert his claim for 
reinstatement to office for almost two years. Such a 
long delay must necessarily result in changes in the 
branch of service to which he was attached, and in such 
an accumulation of unearned salary that, when unex¬ 
plained, the manifest inequity which would result from 
' reinstating him renders the application of the doctrine 
of laches to his case peculiarly appropriate in the inter¬ 
est of justice and sound public policy.” 

Moreover, in Caswell v. Morgenthau, supra at 17, this 
court pointed out that a period of delay of as little as four 
months in pursuing his remedy may be sufficient to bar an 
action by a discharged Government employee, citing People 
ex rel. Young v. Collis, 6 App. Div. 467, 39 N. Y. S. 698 
(1896). In the latter case, the employee was discharged on 
August 23, 1895. He demanded that he be reinstated on 
December 27, 1895 and on December 31, 1895, made an af¬ 
fidavit and served notice of the motion upon which the order 
appealed from was made. The Court, nevertheless, in hold¬ 
ing that the case was barred by laches said at 699: 

I “It is manifestly unfair, when there is disagreement 
, as to the propriety or legality of the discharge, that the 
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relator (employee) should lie still, and allow another 
person to occupy the position from which he has been 
removed, and draw the pay for his services therein, and, 
after more than four months has elapsed, that he should 
be allowed to have this remedy by mandamus to be rein¬ 
stated in the office, and recover compensation for serv¬ 
ices therein which he has not performed, and which he 
has for a long time, without objection, permitted an¬ 
other person to perform and be paid for/’ 

Appellant contends that appellees have made no showing 
that they were prejudiced by reason of his delay in filing 
suit from January 8, 1952 to May 25, 1954. It is manifest, 
however, that during this prolonged period of delay—28 
months—appellant’s position must either have been filled 
by another employee or abolished, and prejudice to the Gov¬ 
ernment is presumed in such cases. Thus, in Arant v. La7ie, 
swpra at 372, the Supreme Court said that a delay of two 
years in the effective assertion of a claim for reinstatement 
**must necessarily result in changes in the branch of the 
service to which he was attached ...” In Grasses. Snyder, 
supra at 354, the court said “the position in question was 
one which obviously required and received a replacement. 
. . .” In Caswell v. Morgenthau, supra at 16, the court 
said “. . . we may assume that the present employees in 
the department in question are all who are necessary to do 
the work. ...” (Italics added.) Therefore, it is incum¬ 
bent upon appellant to show that his delay in asserting in 
court whatever rights he might have had is excusable under 
the circumstances of the case. Appellant seeks to avoid the 
consequences of his delay by asserting and relying upon the 
fact that he carried on sporadic negotiations with officials 
at the Department of the Interior during this 28 months’ 
period. This court has held that continuous correspondence 
with officials in the agency from which a claimant had been 
removed was not such a prompt and diligent assertion of his 
claim as to avoid being barred by laches. Grasse v. Snyder, 
supra at 353; Wunderle v. Kimball, supra. This principle 
w’as recently affirmed in Landell v. Northern Pacific By. Co., 
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96 U.S. App. D.C. 24, 223 F. 2d 316 (1955), affirming 122 
F. Supp. 253 (D. D.C. 1954). There, it was held that faulty 
judgment of counsel in advising administrative or legisla¬ 
tive action instead of initiating appropriate judicial pro¬ 
ceedings is no defense against a charge of laches. In this 
same connection, the bringing of a defective lawsuit was 
expressly rejected as an excuse for laches by this court in 
Baxter v. Pace, 89 U.S. App. D.C. 392, 394-395,193 F. 2d 20 
(1951). The Supreme Court has ruled that a party’s al¬ 
leged poverty or pecuniary embarrassment will not suffice 
for postponing the assertion of rights. Leggett v. Standard 
Oil Company, 149 U.S. 287, 294 (1893); Hayward v. Na~ 
tional Bank, 96 U.S. 611 (1877). And this court has held 
that neither poverty, illiteracy nor ignorance of the law, 
nor all of them combined, will avail as an excuse for laches. 
Levis V. Kengla, 8 App. D.C. 230, 239 (1896). 

Finally, appellant cites Gurley v. Wilson, No. 12985 (De¬ 
cided May 31, 1956) for his contention that the District 
Court should have made findings of fact before concluding 
the action was barred by laches, but Gurley v. Wilson is 
inapplicable to the facts of the instant case. There, the 
court said, a genuine issue as to a material fact existed. In 
the instant case, there exists no issue of fact because appel¬ 
lant alleged in his own complaint and stated in his personal 
affidavit in support of his cross motion for summary judg¬ 
ment that final agency action on his claim of unlawful re¬ 
moval occurred in 1952 (J.A. 3, 98). Appellant also stated 
in his personal affidavit that he conferred with several offi¬ 
cials at the Department of the Interior during the 28 
months’ period (J.A. 99-100). Consequently, the District 
Court had only to decide as a matter of law whether appel¬ 
lant had challenged in court his removal with sufficient 
promptness and diligence and, if not, whether the delay was 
excused by virtue of visits to the Department of the In¬ 
terior. It is submitted that the District Court correctly 
determined as a matter of law, pursuant to the existing au¬ 
thority cited hereinbefore, that appellant’s action was 
barred by his laches. 
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n 

Appellees Were Entitled to Judgment as a Matter of Law 
Because Appellant Was a Contractual Employee of the Gov¬ 
ernment of Guam Which Became a Sovereign Government by 
Its Organic Act and Therefore Could Not Have Been a Part 
of Any Federal Agency. 

Assuming arguendo that appellant’s action was not 
barred by his laches, the District Court correctly entered 
judgment for appellees. The Board of Appeals and Review 
of the United States Civil Service Commission had refused 
to entertain on the merits appellant’s appeal from his re¬ 
moval as Fire Marshal of Guam because the Board con¬ 
cluded upon the basis of the Organic Act of Guam and ap¬ 
pellant’s employment agreement with the Government of 
Guam that appellant was not a federal employee and not 
entitled to the procedural benefits of the Veterans’ Pref¬ 
erence Act (J.A. 45-46). The question then presented is 
whether appellant was at the time of his removal in May, 
1951, an employee of the Government of Guam or a federal 
employee. Appellees’ position is that as a matter of law 
appellant was an employee of the Government of Guam at 
the time that Government removed him from his position 
of Fire Marshal of Guam. 

The Veterans’ Preference Act establishes its benefits for 
persons in the classified or the unclassified civil service, 
in any temporary agency or bureau created by Act of Con¬ 
gress or Presidential order, in the civil service of the Dis¬ 
trict of Columbia, and in civilian positions “in all establish¬ 
ments, agencies, bureaus, administrations, projects, and 
departments of the Government, permanent or temporary 
. . . ” See Veterans’ Preference Act of 1944, Sec. 2, 58 
Stat. 387-388, as amended, 5 U.S.C. § 851 (1952). Appellant 
was clearly not in the classified or unclassified civil service 
and not in the civil service of the District of Columbia 
because he had executed a contract in which he had agreed 
to “accept employment with the Government of Guam” 
(J.A. 50-51). Appellant was a contractual employee of the 
Government of Guam employed to be the Fire Marshal of 


Guam. The Veterans’ Preference Act would apply to him 
only if the Government of Guam, for whom he was working 
at the time of his removal, was pursuant to section 2 an 
establishment, agency, bureau, administration, project or 
department of the United States Government. 

By virtue of the Organic Act of Guam, the island of Guam 
was declared to be an unincorporated territory and given 
its own government consisting of executive, legislative 
and judicial branches. It can sue in its own name and can 
be sued subject to the conditions of sovereign immunity. 
Crain v. Government of Guam, 97 F. Supp. 433 (D. C. Guam 
1951), affirmed 195 F. 2d 414 (9th Cir. 1952). It has the au¬ 
thority to collect income taxes from its inhabitants. La- 
guana V. Ansell, 102 F. Supp. 919 (D. C. Guam), affirmed 212 
F.2d 207 (9th Cir. 1954). Its Governor can execute the 
federal immigration laws and detain and deport aliens. 
Ex parte Rogers, 104 F. Supp. 393 (D. C. Guam 1952). 
The Act provided that the Governor shall appoint, by and 
with the advice and consent of the legislature, all heads of 
its executive agencies and instrumentalities (Sec. 9(a)) 
and that the Governor “may appoint or remove any officer 
whose appointment or removal is not otherwise provided 
for” (Sec. 9(b)). Appellant was such an officer of the 
Government of Guam whose services were contracted for 
by the Governor of Guam, through his representative, 
pursuant to the authority conferred by Section 9 (b). 

Appellant contends that the Government of Guam at the 
time he was removed by the Governor of Guam was a 
bureau of the Department of Interior and consequently he 
was an Interior employee and was fired by an Interior em¬ 
ployee. The Government of Guam was not a bureau of the 
Department of the Interior for it has been recognized that 
territories of the United States are inchoate States and 
temporary sovereign governments organized under the 
laws of Congress and limited only by organic law and the 
Constitution. Since they are distinct political societies they 
are therefore sovereign in their action except as limited by 
organic law. Harris v. Municipality of St. Thomas and St. 
John, 111 F. Supp. 63 (D.C. Virgin Islands 1953), affirmed 
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212 F.2d 323 (3rd Cir. 1954). Nor is the Government of 
Guam made a part of a federal agency by virtue of section 3 
of the Organic Act of Guam which provides: 

“The Government of Guam shall consist of three 
branches, executive, legislative, and judicial, and its 
relations with the Federal Government shall be under 
the general administrative supervision of the head of 
such civilian department or agency of the Government 
of the United States as the President may direct.^* 

The general administrative supervision of the Secretary 
of the Interior was plainly limited to the relations of the 
Government of Guam with the United States. Section 3 
could scarcely be thought to apply to the hiring and firing 
by the Governor of Guam of employees for governmental 
positions. To hold that for the purposes of appointment 
to positions in its executive branch the Government of 
Guam was merely a bureau of a federal agency would 
clearly subvert the Organic Act of Guam. 

Appellant contends that he was induced to enter into the 
employment agreement with the Government of Guam by 
the representations of Kloske, the Personnel Officer, that 
such agreement would not affect appellant's status as a 
federal employee. Kloske had authority to appoint appel¬ 
lant, but only as an agent of the Government of Guam and 
not as an agent of the Department of the Interior because, 
under the Organic Act of Guam, the Governor and those 
duly designated by him, such as Kloske, had the power to 
appoint only to positions in the Government of Guam, 
Appellant further contends that the District Court erred 
in failing to strike the affidavits filed by appellees in sup¬ 
port of their motion for summary judgment. An examina¬ 
tion of the affidavits themselves reveals that the affiants are 
official of either this Government or the Government of 
Guam and that the information contained therein relates 
to what the official records reveal as to the number of em¬ 
ployees on the Island of Guam, those who were employed 
by the Federal Government, and those who were employed 
by the Guamanian Government, etc. Therefore if the in- 




20 


dividuals were at hand their testimony could competently 
be received by the court. Furthermore, appellant did not 
rest on his motion to strike but filed a cross motion for sum¬ 
mary judgment, thereby stating to the District Court that 
there was no genuine issue of material fact. In any event, 
summary judgment could be properly granted without reli¬ 
ance upon such affidavits. See Cromwell v. Hillsborough 
Tp,, 149 F. 2d 617, 621-622 (3d Cir., 1945), affirmed, 326 
U.S. 620 (1945). 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 

' Lewis Carroll, 

John W. E[ern, III, 
Assistant United States Attorneys. 


it 0. s. •OTtuiwrr rti«Ttii€ orricta itt* 


40 » 24 » 


•49 



